
SPEC. COM. REP. NO. 

Honolulu, Hawaii 
JAN 2 9 , 2022

RE: H.R. No. 164 

Honorable Scott K. Saiki 

Speaker, House of Representatives 

Thirty-First State Legislature 

Regular Session of 2022 

State of Hawaii 

Sir: 

Your House Investigative Committee established under H.R. No. 
164 entitled: 

"HOUSE RESOLUTION ESTABLISHING AN INVESTIGATING COMMITTEE TO 

FOLLOW UP ON THE AUDITS OF THE DEPARTMENT OF LAND AND NATURAL 

RESOURCES' SPECIAL LAND AND DEVELOPMENT FUND, REPORT NO. 

19-12, AND AGRIBUSINESS DEVELOPMENT CORPORATION, REPORT NO.

21-01; TO EXAMINE THE RECOMMENDATIONS MADE IN THOSE AUDITS;

AND FOR PURPOSES OF IMPROVING THE OPERATIONS AND MANAGEMENT

OF THESE STATE AGENCIES, THEIR FUNDS, AND ANY OTHER MATTERS,"

begs leave to report as follows: 

The purpose and duties of the Committee and the subject 

matter and scope of its investigative authority was: 

(1) To follow up on the audits of the Department of Land and

Natural Resources' Special Land and Development Fund,

Report No. 19-12, and Agribusiness Development

Corporation, Report No. 21-01;

(2) To examine the recommendations made in those audits; and

(3) For purposes of improving the operations and management

of these state agencies, their funds, and any other

matters.
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Over the course of more than six months, your Committee, 

conducted eighteen public hearings with twenty-two subpoenaed 

witnesses and received thousands of pages of documents. Your 

Committee presents its findings and recommendations, including 

proposed legislation, in the attached report. 
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Respectfully submitted on 

behalf of the members of the 

House Investigative Committee 

established under H.R. No. 164, 

DELLA AU BELATTI, Chair 
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Executive Summary 

Vested with the responsibility of enacting state laws and appropriating public funds, the 
Legislature is focused on transparency, accountability, and the proper functioning of state 
government.  Critical to this responsibility is oversight over state departments and agencies. 

Two recent performance audits conducted by the State Auditor at the direction of the 
Legislature made critical findings regarding the Special Land and Development Fund (SLDF) 
within the Department of Land and Natural Resources (DLNR) and the Agribusiness 
Development Corporation (ADC).  The Auditor's findings and recommendations were 
contained in Audit Report No. 19-12 (regarding SLDF) and Audit Report No. 21-01 (regarding 
ADC).  After reviewing Audit Report Nos. 19-12 and 21-01, the House of Representatives 
determined that further investigation was needed to evaluate and address these state 
agencies and more specifically, the management, oversight, and disposition of public lands. 

The House Investigative Committee (Committee) was established on April 29, 2021, by 
adoption of House Resolution No. 164, Regular Session of 2021 (HR164), and Committee 
membership was finalized on June 16, 2021.  The Committee was tasked with submitting its 
written findings and recommendations, including any proposed legislation, to the House of 
Representatives for the 2022 legislative session.  The Committee received thousands of pages 
of documents from numerous state agencies.  In addition, the Committee conducted 18 
public hearings with 22 subpoenaed witnesses.  The Committee wishes to acknowledge the 
leadership and staff of DLNR and ADC and their openness to working with the Committee 
over these past months. 

The Committee's work focused on Audit Report Nos. 19-12 and 21-01 and the audited 
agencies:  DLNR and ADC.  During the Committee's investigation, it became apparent that 
the State Auditor had intentionally omitted relevant findings from the subject audits.  These 
shortcomings led the Committee to question the analysis of the Office of the State Auditor 
and to seek further information.  Unfortunately, the State Auditor refused all attempts to 
engage in a productive discussion, including resorting to litigation.  Based on the limited 
information received from the Office of the State Auditor, the Committee recommends further 
independent investigation of the operations of the Office of the Auditor and recommends 
legislation to improve transparency and collaboration with the Office of the Auditor. 

The Committee's deep dive into the operations of DLNR and ADC revealed common themes 
and challenges in the management of public lands.  Among the Committee's 
recommendations that apply to both agencies are the needs for strategic planning, changes 
to statutory authority, publishing of written policies and procedures, and updates to lease 
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agreements.  The Committee made additional recommendations specific to each agency, 
as summarized in Chapter 5. 

Finally, the Committee drafted proposed legislation for both DLNR and ADC to provide clear 
legislative intent and authority to assist each agency in carrying out their statutory functions.  
For DLNR, the Committee recommends that the Legislature: 

(1) Make consistent the various lease extension statutory language in Chapter 171, 
Hawaii Revised Statutes (HRS), specifically by:  

(A) Allowing all types of leases to be extended, but requiring that all lease 
extensions, regardless of whether those leases were obtained through 
direct negotiation or the public auction process, use the most current 
lease form and leasing practices and policies, including provisions to 
allow the State to be paid its fair share of sublease income; 

(B) Allowing the State to charge rent premiums on extended leases to 
compensate the State for forgoing the reversionary interest and 
incorporate the value of the improvements on the property; and 

(C) Requiring a lessee to pay for the appraisal required for the reopening of 
rent in the extended lease term and precluding the lessee from 
protesting the rent so determined; and 

(2) Allow DLNR to negotiate direct leases for five to 10 years with a basic appraisal 
process for those properties where there is no interest in the public auction as 
determined by responses to a Request for Interest solicitation or by holding a 
public auction. 

For ADC, the Committee recommends amending Chapter 163D, HRS, to refocus, update, and 
streamline ADC’s authorizing statute to reflect the current state of agriculture and focus on 
Hawaii’s needs for local agricultural products in addition to exports.  Specifically, the 
Committee recommends the following changes to Chapter 163D, HRS: 

(1) ADC should prioritize lease agreements designed to increase the production of 
local agricultural products for local consumption and supporting small farmers, 
while continuing to focus on commercial exports; 

(2) Align plans and projects with recently set goals for the purchase of local 
agriculture products for local consumption; 

(3) Deemphasize marketing and emphasize production for local consumption; 
and 
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(4) Amend ADC’s powers, duties, and responsibilities to repeal duplicative 
functions performed by other agencies. 

The Committee also recommends that ADC coordinate and administer programs to increase 
local production of agricultural products for local consumption, reduce the State’s reliance 
on imported agricultural products, and increase access to farmland and related infrastructure 
for local farmers and cooperatives. 

By introducing the above statutory changes for legislative consideration and by working 
closely with DLNR and ADC throughout the 2022 Regular Session, the Committee intends to 
continue its oversight function, thereby improving transparency and accountability within 
state government. 
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Chapter 1:  Background 

INTRODUCTION 
The Committee established under HR164 presents its findings and recommendations, including 
proposed legislation, to the House of Representatives in this report.  Pursuant to Chapter 21, 
HRS, the Committee adopted rules consistent with Chapter 21, including rules to subpoena 
records and the attendance of witnesses to testify under oath.  The Committee held a series 
of hearings1 from September 2021 to January 2022.  This report contains information obtained 
from those hearings, evidence produced to the Committee, and the Committee's findings 
and recommendations, including proposed legislation. 

House Majority Leader Della Au Belatti served as Chair of the Committee and presided over 
the meetings and hearings, with the assistance of Representative Linda Ichiyama who served 
as Vice Chair of the Committee.  The following six members from the House of Representatives 
also served on the Committee:  House Minority Leader Val Okimoto, House Committee on 
Water & Land Chair David A. Tarnas, House Committee on Agriculture Chair Mark J. Hashem, 
House Committee on Agriculture Vice Chair Amy A. Perruso, House Committee on Legislative 
Management Chair Dale T. Kobayashi, and House Committee on Legislative Management 
Member Kyle T. Yamashita. 

 

IMPETUS OF THE INVESTIGATIVE COMMITTEE 
Vested with the responsibility of determining state policy and appropriating public funds, the 
Legislature is focused on transparency, accountability, and the proper functioning of state 
government.  To promote these interests, the Legislature periodically authorizes audits to 
examine the efficiency and effectiveness of government programs or agencies and assess 
the financial status of the State and its agencies. 

Two recent performance audits conducted by the State Auditor at the direction of the 
Legislature made significant findings critical of DLNR and ADC.  The audit of SLDF (Audit Report 
No. 19-12) submitted to the Legislature in June 2019 made several recommendations for the 
Board of Land and Natural Resources (BLNR), DLNR's Land Division, and DLNR based on the 
following findings: 

 
1 Section 21-2, HRS, defines "hearing" as "any meeting in the course of an investigatory 
proceeding, other than a preliminary conference or interview at which no testimony is taken 
under oath, conducted by an investigating committee for the purpose of taking testimony or 
receiving other evidence.  A hearing may be open to the public or closed to the public." 

https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0021/HRS_0021-0002.htm
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(1) Without a strategic plan for its public lands, the management of leases and 
revocable permits (RPs) by DLNR's Land Division defaults to maintaining the 
status quo rather than exploring higher and better use; 

(2) Lack of complete and coherent policies and procedures prevents DLNR's Land 
Division from adequately managing its leases and RPs; and 

(3) Lack of transparency and accountability hinders the administration of SLDF.2 

The performance audit of ADC (Audit Report No. 21-01) submitted to the Legislature in 
January 2021 made 28 recommendations for ADC and five recommendations for its Board of 
Directors (ADC Board) to address the following findings: 

(1) ADC has done little to fill the economic void created by the closure of the 
sugar and pineapple plantations; 

(2) ADC's land management struggles expose the State to unnecessary risk; and 

(3) The ADC Board provides minimal guidance and oversight to ADC.3 

Audit Report No. 21-01 also notes in its Summary of Findings that ADC's financial records were 
not auditable.4 

After reviewing Audit Report Nos. 19-12 and 21-01, the House of Representatives determined 
that important investigative follow up work was needed to evaluate and address the 
significant issues at play and committed as a body to focus on the management, oversight, 
and disposition of public lands. 

FOCUS OF THE INVESTIGATIVE COMMITTEE 
According to HR164, the purpose and duties of the Committee and subject matter and scope 
of its investigative authority, are: 

(1) To follow up on the audits of SLDF, Audit Report No. 19-12, and ADC, Audit 
Report No. 21-01; 

(2) To examine the recommendations made in those audits; and 

 
2 Audit Report No. 19-12. 
3 Audit Report No. 21-01. 
4 Audit Report No. 21-01, p. 4-5. 

https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=10
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(3) For purposes of improving the operations and management of these state 
agencies, their funds, and any other matters.5 

Although the Committee's initial investigation focused on Audit Report Nos. 19-12 and 21-01 
and the audited agencies DLNR and ADC, the Committee expanded its focus to include the 
Office of the Auditor when the Committee was:  (1) met with evasion by the Auditor in 
answering simple questions about the audit process; (2) prevented from reviewing documents 
that are the basis of the Auditor’s findings and recommendations; and (3) apprised of critical 
omissions in the audit process that may constitute malfeasance and noncompliance with 
generally accepted government auditing standards utilized by government auditing 
agencies throughout the country and represent a larger pattern by Auditor Kondo to 
unilaterally decide not to report on certain substantive and critical issues discovered in the 
field. 

The Office of the Auditor raised various concerns that the Committee exceeded its legitimate 
legal authority, and these concerns were brought up and discussed by the Committee.  
However, the Committee maintains that an investigation is not a predetermined process.  An 
investigation is a factfinding process by which the Committee adduces testimony and 
evidence from credible sources and follows the evidence where it leads.  HR164 was 
specifically drafted to allow the Committee's investigation to delve into other matters and the 
members of the Committee took their responsibility seriously in not turning a blind eye to 
evidence that was critical of any state agency involved in Audit Report Nos. 19-12 and 21-01, 
including the Office of the Auditor.  Furthermore, the Committee's interpretation of its 
investigative authority is validated by Congressional practice and other states.  If an oversight 
committee investigating audits has questions about the auditor, the way the audit was 
conducted, or omissions from the audit, it is within the jurisdiction and the responsibility of the 
oversight committee to follow up and investigate further.  It may be unpopular, but it is 
appropriate. 

RULES AND PROCEDURES OF THE INVESTIGATIVE COMMITTEE 
The Committee adopted rules of procedure in accordance with Chapter 21, HRS, and HR164.  
The Committee's Rules may be found on the State Capitol website.6  In summary, the 
Committee's hearings were conducted in a public setting.  Subpoenas were served and 
witnesses were given proper notice.  Unlike other hearings of the Legislature, only those 
individuals subpoenaed by the Committee testified.  Subpoenaed witnesses had certain rights 

 
5 HR164, Regular Session of 2021. 
6 Rules of the House Investigative Committee to Investigate Compliance with Audit Nos. 19-12 
and 21-01. 

https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HR&billnumber=164&year=2021
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/CommitteeRules.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/CommitteeRules.pdf
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during the investigative process, including the right to submit proposed questions to the 
Committee for the questioning of any witness at a hearing and the right to make written 
responses to the Committee's draft findings and recommendations.  All proposed questions 
submitted to the Committee were provided to all Committee members; and Committee 
members were not curtailed in asking questions of subpoenaed witnesses in Committee 
hearings. 

From September 2021 to January 2022, the Committee conducted 18 public hearings with 22 
subpoenaed witnesses.  At the Committee's hearings, witnesses were questioned under oath 
and were allowed to be accompanied and advised by counsel of their own choosing.  
Although the State Capitol was closed to the public due to the COVID-19 pandemic, 
Committee members and subpoenaed witnesses participated in public hearings either in-
person or remotely via Zoom.  All public hearings were livestreamed, recorded, and posted on 
YouTube for public viewing.  These videos remain available to the public on the Hawaii House 
of Representatives YouTube channel, which may be accessed through the State Capitol 
website.7 

Appendix A lists the dates of the hearings, witnesses, and subject of their testimony. 

The Clerk of the House of Representatives served as the official repository of the Committee's 
records.  The Committee issued 21 subpoenas duces tecum to eight entities, including four to 
the DLNR, seven to the ADC, and one to the Office of the Auditor.  Appendix B lists the 
subpoenaed entities, and copies of the subpoenas duces tecum can be accessed at the 
State Capitol website. 

Due to time constraints, the Committee was unable to conduct closing hearings with the 
agencies that were examined during its work, as intended.  Instead, the Committee allowed 
these agencies to provide written closing statements to the Committee on the matters that 
were raised during the Committee's work.  These statements are attached to this report under 
Appendix C. 

Pursuant to the Committee's rules, subpoenaed witnesses were provided with a Draft Report 
of the Committee's findings and recommendations on December 30, 2021, and given 14 days 
to submit written responses.  The written responses to the Draft Report are included under 
Appendix D. 

Because the Committee received corrected and additional testimony from its final witness 
which raised several questions for members of the Committee, the Committee conducted an 
additional public hearing on January 10, 2022, and issued two final subpoenas duces tecum 

 
7 Hawaii House of Representatives, Videos, YouTube (last visited January 12, 2022). 

https://www.youtube.com/channel/UCvoLAX1ww3e63K8qQ5of0bw/videos?app=desktop
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on January 11, 2022, and January 13, 2022.  To allow Committee members the opportunity to 
thoroughly review the written responses to the Committee’s Draft Report, consider the 
additional hearing and documentary evidence received by the Committee, and finalize the 
Committee’s report, the Committee requested and received an extension of 10 days from the 
Speaker of the House of Representatives to complete its Final Report and provide that Report 
to the House of Representatives on January 29, 2022. 

 

OBSTACLES AND OPPORTUNITIES 
Given the Committee's expansive focus on long-standing issues in state government, time was 
a significant obstacle.  The Committee was established on April 29, 2021, by adoption of 
HR164, and Committee membership was finalized on June 16, 2021.  The Committee was 
tasked with submitting its written findings and recommendations, including any proposed 
legislation, to the House of Representatives prior to the convening of the Regular Session of 
2022.8  This compressed timeline of seven months to investigate, deliberate, and submit written 
findings and recommendations, including any proposed legislation, from June 16, 2021, to 
January 19, 2022, was extremely challenging.  Coordinating meetings and hearings with 22 
witnesses and reviewing tens of thousands of pieces of evidence was very difficult for 
members and legislative staff of the Committee who have other interim responsibilities. 

As a result of the time constraints, the Committee was unable to investigate certain important 
issues that should be explored further.  The Committee feels that it only began to touch on 
some of the issues that connect the two audits and did not have time to address certain 
questions thoroughly.  Should the House of Representatives decide to establish future Chapter 
21 investigative committees, the Committee recommends that investigative committees be 
established to operate for a longer period, especially if the investigation involves a broad, 
complex topic or long-standing issues. 

The Committee also recommends that it be a standard practice for subject matter chairs and 
vice chairs to be on any future investigative committees that are looking into matters under 
their jurisdiction.  The Committee recognizes that there may be other legislators who are 
interested and willing to commit time to an investigative committee.  However, subject matter 
chairs and vice chairs with the appropriate oversight responsibilities depending on the 
jurisdiction of their Standing Committee assignments are best positioned to conduct the work 
of a Chapter 21 investigative committee and carry out the legislative recommendations of a 
Chapter 21 investigative committee as needed in subsequent legislative sessions. 

 
8 HR164, Regular Session of 2021.  

https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HR&billnumber=164&year=2021
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The House of Representatives may also want to consider establishing a formal standing 
committee that could work over the course of a legislative biennium to consider complicated 
topics of deep concern to the Legislature.  This may be the most efficient and orderly way for 
the House of Representatives to proceed rather than just creating ad hoc investigative 
committees where members must learn a new process.  The House of Representatives should 
examine the different types of investigative committees used by Congress and other state 
legislatures.  For example, future House investigative committees could be modeled after the 
United States House of Representatives’ Committee on Oversight and Reform, a standing 
committee tasked with “a comprehensive role in the conduct of oversight,”9 or congressional 
committees created and tasked for specific purposes, such as the United States House of 
Representatives' Select Committee to Investigate the January 6th Attack on the United States 
Capitol.10  

 
9 Congressional Research Service, Congressional Oversight Manual (Updated Jan. 16, 2020), 
p. 10. 
10 United States House of Representatives Select Committee to Investigate the January 6th 
Attack on the United States Capitol, About (last visited Jan. 10, 2022). 

https://crsreports.congress.gov/product/pdf/RL/RL30240/31#page=14
https://crsreports.congress.gov/product/pdf/RL/RL30240/31#page=14
https://january6th.house.gov/about
https://january6th.house.gov/about
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Chapter 2:  Special Land and Development Fund 

INTRODUCTION 
As stated previously, Audit Report No. 19-12 related to SLDF made several recommendations 
for the BLNR, DLNR's Land Division, and DLNR based on the following findings: 

(1) Without a strategic plan for its public lands, the management of leases and RPs 
by DLNR's Land Division defaults to maintaining the status quo rather than 
exploring higher and better use; 

(2) Lack of complete and coherent policies and procedures prevents DLNR's Land 
Division from adequately managing its leases and RPs; and 

(3) Lack of transparency and accountability hinders the administration of SLDF.11 

Following extensive inquiry, review of documents, and questioning of 10 witnesses related to 
DLNR, the Committee made findings and recommendations related to strategic planning of 
DLNR’s revenue-generating lands, statutory amendments related to DLNR’s land 
management practices, and DLNR’s financial and accounting practices. 

 

STRATEGIC PLANNING 

Commentary 

Audit Report No. 19-12 found DLNR lacked a strategic plan, asset management plan, and 
property marketing plan.12  Testimony from BLNR members and Land Division officials 
indicated that DLNR is currently working on a management and marketing plan for those 
properties with commercial development potential.13  They also noted that they had limited 
capacity of staff and funding to do long-term strategic planning.  They urged the Legislature 
to provide additional resources and staff so DLNR could do the work and contract with a firm 
to assist them in this effort. 

The Committee finds that the Auditor's recommendation that the Land Division prepare a 
long-range strategic plan for all leases, RPs, and public lands that includes criteria for 
assessment based on benchmarks and other measurable objectives is too broad.14  Audit 

 
11 Audit Report No. 19-12. 
12 Audit Report No. 19-12. 
13 Testimony of BLNR Chairperson Suzanne D. Case on September 14, 2021. 
14 Audit Report No. 19-12, p. 42. 

https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf
https://www.youtube.com/watch?v=gwrAAJlzuY4&t=7605s
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=50
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Report No. 19-12 is mainly focused on DLNR's land management practices for its revenue-
generating leases and RPs since these provide the majority of SLDF's revenues.15  The 
Committee recognizes that DLNR has already begun developing a strategic plan in 
accordance with the audit recommendation16 and recommends that DLNR focus its efforts 
on developing a strategic plan for its revenue-generating land.  DLNR already has detailed 
plans for projects that are deemed a high priority in terms of income generation, such as the 
proposed industrial lease and business park at Pulehunui, Maui and proposed mixed-use 
development in East Kapolei, Oahu adjacent to the University of Hawaii West Oahu planned 
rail station.17 

Recommendation 

The Committee recommends that DLNR’s Land Division prioritize developing a strategic plan 
for DLNR's revenue-generating lands since these provide the majority of SLDF's revenues and 
fund significant portions of DLNR’s programs. 

 

LEASES AND REVOCABLE PERMITS 

Lease Extensions 
Commentary 

Lease Extension Laws Generally 

Over the past decade, the Legislature has enacted a patchwork of laws regarding lease 
extensions: 

• Act 207, Session Laws of Hawaii (SLH) 2011, amended section 171-36, HRS, to 
increase the maximum aggregate of the initial term and any extension of 
intensive agricultural, aquaculture, commercial, mariculture, special livestock, 
pasture, or industrial leases of public lands from 55 years to 65 years;18 

• Act 215, SLH 2017, codified under sections 171-41.6 and 171-95.1, HRS, allows: 

 
15 Audit Report No. 19-12, p. 5 (Impetus, Scope, and Methodology of the Audit of SLDF). 
16 Testimony of BLNR Chairperson Suzanne D. Case on September 14, 2021. 
17 Audit Report No. 19-12, p. 55. 
18 See generally S. Stand. Com. Rep. No. 950 (2011) (according to the Senate Committee on 
Water, Land, and Housing, the 55-year limit for intensive agricultural, aquaculture, 
commercial, mariculture, special livestock, pasture, or industrial leases was nonsensical since 
public land leases generally have a maximum overall term of 65 years). 

https://capitol.hawaii.gov/Archives/measure_indiv_Archives8-12.aspx?billtype=HB&billnumber=331&year=2011
https://capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0036.htm
https://capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HB&billnumber=575&year=2017
https://capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0041_0006.htm
https://capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0095_0001.htm
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=13
https://www.youtube.com/watch?v=gwrAAJlzuY4&t=7605s
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=63
https://www.capitol.hawaii.gov/session2011/commreports/HB331_SD1_SSCR950_.HTM
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o Current lessees that are within the last ten years of their commercial or 
industrial land lease to directly negotiate with BLNR to further lease the 
land if the lessee is the sole qualified responder to a Request for Interest 
and Request for Qualifications published by BLNR for a new lease on 
the land; and 

o Public land leases issued to school or government entities to be 
extended, without public auction, beyond the 65-year maximum lease 
term, except for conservation land leased to the University of Hawaii 
that has been subleased for purposes of building an astronomical 
observatory; 

• Act 149, SLH 2018, codified under Part X of Chapter 171, HRS, established a 10-
year pilot project to allow BLNR to modify or extend by 40 years the terms of 
intensive agricultural, aquaculture, commercial, mariculture, special livestock, 
pasture, hotel, resort, or industrial leases of public lands within an area 
designated as the Hilo Community Economic District to the extent necessary to 
qualify the lease for mortgage lending or guaranty purposes or to amortize the 
cost of substantial improvements paid for by the lessee without institutional 
financing; and 

• Act 236, SLH 2021, codified under section 171-36.5, HRS, authorizes lease 
extensions up to 40 years for commercial, industrial, resort, mixed-use, or 
government leases, other than those to which the University of Hawaii is a 
party, that have not been assigned or transferred within the last 10 years, if the 
lessee commits to substantial improvement to the existing improvements. 

Testimony by DLNR Land Division officials made it clear that because of the numerous laws 
passed by the Legislature over the years regarding lease extensions, the result was that lease 
extension requests had to be processed with different criteria.19  This inconsistency in criteria 
and process for different leases caused confusion and discontent among lessees and was 
onerous to staff and BLNR members.  The Committee finds that amending Chapter 171, HRS, 
to make all lease extensions consistent would address this situation.  The goal is for the 
requirements for lease extensions to be the same for all parcels and lessees. 

There is debate between the Office of the Auditor and DLNR regarding the appropriateness 
of lease extensions granted by BLNR, particularly to Kanoelehua Industrial Area (KIA) lessees.  
The Office of the Auditor believes that granting extensions to KIA lessees goes against the 
public policy of opening state lands to new lessees and represents a lost opportunity to 

 
19 Testimony of BLNR Chairperson Suzanne D. Case on September 14, 2021. 

https://capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=SB&billnumber=3058&year=2018
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0191.htm
https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HB&billnumber=499&year=2021
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0036_0005.htm
https://www.youtube.com/watch?v=gwrAAJlzuY4&t=7605s
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receive market rents based on improved land.20  In contrast, DLNR stated that the Legislature 
had determined that it was "in the public interest to retain the existing KIA tenants to the 
greatest extent feasible, rather than allowing leases to expire and seeking higher rents."21 

BLNR's current interpretation of legislative intent is that, in general, lease extension applications 
that qualify under the statute should be approved for extension.  The Legislature has the 
opportunity and responsibility to clarify legislative intent if it disagrees. 

The Committee agrees with Land Division officials that granting lease extensions can have 
advantages for the State and further the State's public trust responsibilities.  The Land Division 
has cited several reasons that extensions are advantageous to the State, including motivating 
lessees to invest in property improvements, keeping leases occupied rather than properties 
becoming vacant and then creating maintenance and upkeep costs for DLNR, keeping a 
tenant who has been a consistent revenue source, and avoiding the cost of auctioning the 
property. 

However, the Committee finds statutory modifications are needed to allow the State to derive 
better value from lease extensions.  These include: 

(1) Allowing all types of leases to be extended, but requiring that all lease 
extensions, regardless of whether those leases were obtained through direct 
negotiation or the public auction process, use the most current lease form and 
leasing practices and policies, including provisions to allow the State to be 
paid its fair share of sublease income; 

(2) Allowing the State to charge rent premiums for lease extensions; and 

(3) Requiring the lessee to pay for an appraisal for rent reopening and precluding 
the lessee from protesting the rent so determined. 

Updating Leases 

Toward the latter part of the Committee’s work, the Committee learned about specific issues 
that are impacting the extension of leases.  According to DLNR, some lessees are resisting 
DLNR's efforts to update leases to the most current form when approving a lease extension.  
These lessees argue that their lease should be extended based on its original terms, some of 
which may be sixty or more years old. 

There are also questions regarding DLNR's ability to update leases issued through the public 
auction process due to the different lease extension laws.  According to discussions with the 

 
20 Audit Report No. 19-12, p. 11. 
21 Audit Report No. 19-12, p. 56. 

https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=19
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=64
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BLNR Chairperson and documentation submitted to BLNR, the DLNR Deputy Attorney General 
has construed certain legislation, specifically Act 149, SLH 2018, as only allowing DLNR to 
update directly negotiated leases, not leases issued through the public auction process, 
because there is no express statutory language authorizing or requiring DLNR to update 
leases.22  The Land Division stated that the differences in legislation leads to disparate results 
for lessees seeking extensions and that it does not believe it is in the best interest of the State 
to extend leases based on the outdated, original terms and conditions.23  The issue of 
updating leases is causing consternation among lessees, particularly those with leases that 
were obtained through auction, who have applied for lease extensions and were rejected or 
action delayed. 

Audit Report No. 19-12 briefly highlighted the difficulties DLNR faces when trying to update 
lease agreements to obtain a share of sublease income.24  In 2012, one of DLNR's lessees was 
making approximately $300,000 in sublease income annually to "manage" property while only 
paying DLNR $74,500 a year for the same property.25  When the lessee requested approval for 
two subleases, the Land Division requested a 33 percent share of the sublease rent.  The lessee 
objected to this request.  The original lease had fixed rents at that time and did not include a 
provision allowing the State to share in sublease income.  BLNR approved the two subleases 
without taking a share of the sublease income. 

To remedy the issue surrounding updated leases, DLNR officials recommended that the 
Legislature provide uniform, clear statutory authorization for DLNR to update leases to include 
BLNR's current form, practices, and policies.26 

Rent Premiums 

Audit Report No. 19-12 criticized the Land Division for not getting into the business of space 
leasing rather than ground leases.27  The Report suggested that the State would derive a 

 
22 DLNR Land Division, Report to the Board of Land and Natural Resources on Issues 
Encountered by Land Division in Processing Applications for Lease Extensions Statewide, p. 1 
(Jan. 14, 2022). 
23 DLNR Land Division, Report to the Board of Land and Natural Resources on Issues 
Encountered by Land Division in Processing Applications for Lease Extensions Statewide, p. 5 
(Jan. 14, 2022). 
24 Audit Report No. 19-12. 
25 Audit Report No. 19-12, p. 18. 
26 See DLNR Land Division, Report to the Board of Land and Natural Resources on Issues 
Encountered by Land Division in Processing Applications for Lease Extensions Statewide, p. 6 
(Jan. 14, 2022). 
27 Audit Report No. 19-12. 

https://dlnr.hawaii.gov/wp-content/uploads/2022/01/D-9.pdf#page=1
https://dlnr.hawaii.gov/wp-content/uploads/2022/01/D-9.pdf#page=1
https://dlnr.hawaii.gov/wp-content/uploads/2022/01/D-9.pdf#page=1
https://dlnr.hawaii.gov/wp-content/uploads/2022/01/D-9.pdf#page=5
https://dlnr.hawaii.gov/wp-content/uploads/2022/01/D-9.pdf#page=5
https://dlnr.hawaii.gov/wp-content/uploads/2022/01/D-9.pdf#page=5
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=26
https://dlnr.hawaii.gov/wp-content/uploads/2022/01/D-9.pdf#page=6
https://dlnr.hawaii.gov/wp-content/uploads/2022/01/D-9.pdf#page=6
https://dlnr.hawaii.gov/wp-content/uploads/2022/01/D-9.pdf#page=6
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf
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higher profit by allowing leases to expire, assuming ownership of the buildings developed on 
the lease site, and then leasing out spaces in the building. 

BLNR members and Land Division officials stated that it would not be cost-efficient for the 
State to do space leases.  The State did not have sufficient staff or resources to do the work to 
repair and maintain the buildings, carry out all the responsibilities of property management, 
and manage the multiple space leases.  They testified that it was more cost-effective for the 
State to extend the lease of a lessee with a building in which they sublet space.28 

To improve this process and allow the State to obtain its fair share of revenues from these 
extensions of leases with improvements, a BLNR member urged the Legislature to authorize 
DLNR to include the value of the improvements in the calculation of the appraised value 
done for the lease extensions, while not including any mandatory improvements in the 
appraisal calculation.29  DLNR and BLNR believe that a statutory basis should be in place for 
BLNR to charge lessees for deferral of the State's reversionary interest, similar to premiums and 
additional rent provided for in section 171-36, HRS, when consenting to assignments and 
subleasing.30  This belief is based on an informal consultation with the Department of the 
Attorney General that indicated that a lease extension premium without contractual or 
statutory basis would be unenforceable.31 

Appraisals 

In its response to Audit Report No. 19-12, DLNR stated that it previously attempted to include, 
as conditions in lease extensions, that "the lessee pay for the appraisal required for reopening 
of rent in the extended lease term and that the lessee be precluded from protesting the rent 
so determined," but the Attorney General advised DLNR that those conditions were 
inconsistent with Chapter 171, HRS, and could not be enforced.32  According to DLNR's Land 
Administrator, disagreements in the appraisal process can take time to resolve due to 
mandatory mediation and arbitration pursuant to section 171-17, HRS.33  DLNR officials 
recommended that the lessee be required to pay for the appraisal in the rent reopening 
during a lease extension and not be given the opportunity to contest the appraisal. 

Recommendation 

 
28 Testimony of DLNR Assistant Administrator Kevin E. Moore on September 14, 2021. 
29 Testimony of BLNR Member Christopher Yuen on November 29, 2021. 
30 Audit Report No. 19-12, p. 19; see HRS §171-36. 
31 Audit Report No. 19-12, p. 57. 
32 Audit Report No. 19-12, p. 57. 
33 See HRS §171-17. 

https://www.youtube.com/watch?reload=9&app=desktop&v=gwrAAJlzuY4
https://youtu.be/JoF4LS86-9c?t=2216
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=27
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0036.htm
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=65
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=65
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0017.htm
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The Committee recommends that the Legislature regularize and make consistent the various 
lease extension statutory language in Chapter 171, HRS.  The Legislature should also amend 
the lease extension laws to specifically: 

(1) Allow all types of leases to be extended, but require that all lease extensions, 
regardless of whether those leases were obtained through direct negotiation or 
the public auction process, use the most current lease form and leasing 
practices and policies, including provisions to allow the State to be paid its fair 
share of sublease income; 

(2) Allow the State to charge rent premiums on extended leases to compensate 
the State for forgoing the reversionary interest and incorporate the value of the 
improvements on the property; and 

(3) Require a lessee to pay for the appraisal required for the reopening of rent in 
the extended lease term and preclude the lessee from protesting the rent so 
determined. 

 

Standardized Lease Template 
Commentary 

The Committee heard testimony regarding various irregularities in DLNR leases.34  For example, 
there were significant differences between two hotel leases where one lease had several 
provisions that did not conform with best practices for leases.  DLNR testified that the 
differences between the leases was an oversight and that it is in the process of correcting its 
lease to conform with best practices.35  To avoid similar issues in the future, the Committee 
finds that DLNR should develop a standardized lease template that incorporates statutory 
provisions and current industry leasing practices, including provisions to address environmental 
issues in the event environmental mitigation is needed.  DLNR should use this template for all 
new leases and strive to update its leases, some of which are decades old, with the 
standardized lease template. 

Recommendation 

The Committee recommends that DLNR create a standardized lease template that 
incorporates statutory provisions and current industry leasing terms and practices, including 
provisions to address environmental issues in the event environmental mitigation is needed.  

 
34 Testimony of DLNR Assistant Administrator Kevin E. Moore on September 14, 2021. 
35 Testimony of DLNR Assistant Administrator Kevin E. Moore on September 14, 2021. 

https://www.youtube.com/watch?reload=9&app=desktop&v=gwrAAJlzuY4
https://www.youtube.com/watch?reload=9&app=desktop&v=gwrAAJlzuY4
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DLNR should use this standardized lease template for all new leases and to update its current 
leases. 

 

Direct Negotiation 
Commentary 

Testimony from BLNR members described situations in which the law required leases to be 
auctioned even though there was little or no interest in the property by potential lessees.36  
DLNR officials and BLNR members suggested that the Legislature amend the statute to allow 
DLNR to directly negotiate leases if there was no response or only one response to a Request 
for Interest in a property. 

Recommendation 

The Committee recommends that for those properties where there is no interest in the public 
auction as determined by responses to a Request for Interest solicitation or by holding a public 
auction, DLNR be allowed to negotiate direct leases for five to 10 years with a basic appraisal 
process. 

 

Inspections 
Commentary 

Audit Report No. 19-12 found that the Land Division does not conduct regular annual 
inspections of its lease properties to ensure that lessees are adequately maintaining 
improvements and complying with other lease terms.37  All four district land agents told the 
Office of the Auditor that annual inspections of leases and RPs were not possible due to 
limited staff resources.  Rather than having DLNR land agents conduct the inspections, the 
Committee recommends that DLNR require lessees to pay for third-party inspectors selected 
by DLNR to conduct physical inspections of the leased property every five years.  If the third-
party inspector finds any defaults with the lease terms, the lessee should be required to take 
any corrective actions recommended by the inspector. 

Recommendation 

 
36 Testimony of BLNR Chairperson Suzanne D. Case on September 14, 2021; Testimony of BLNR 
Member Christopher Yuen on November 29, 2021. 
37 Audit Report No. 19-12, p. 29-30. 

https://www.youtube.com/watch?v=gwrAAJlzuY4
https://www.youtube.com/watch?v=JoF4LS86-9c
https://www.youtube.com/watch?v=JoF4LS86-9c
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=37
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The Committee recommends that DLNR require third-party inspectors to conduct physical 
inspections of all leased properties every five years to ensure compliance with lease terms.  
DLNR should choose the inspectors and require the lessee to pay the inspection fee and make 
the corrections recommended in the inspection report. 

 

POLICIES AND PROCEDURES 

Policies, Procedures, and Practices 
Commentary 

Audit Report No. 19-12 recommended that: 

(1) The Land Division develop and document policies and procedures for: 

(A) Monitoring of leases and RPs; 

(B) Periodic and regular reviews of RP rents; 

(C) Verification of required receipts to validate substantial property 
improvements required for 10-year lease extensions; and 

(D) Timely and effective collection of lease and RP rents; and 

(2) DLNR: 

(A) Establish policies and procedures to accurately account for and report 
the activities of SLDF to the Legislature; and 

(B) Establish and adhere to formal written procedures for the collection of 
all percentage rent due from lessees.38 

In its status update to the Office of the Auditor, the Land Division reported that it aspires to 
inspect every lease and RP at least once every two years using its standard inspection report 
form to note compliance or noncompliance with lease conditions.  The Land Division is 
developing written procedures to supplement the inspection report template currently in 
place for land agents to conduct follow-up inspections on completed improvements and its 
existing practices, reports, and forms for close-out inspections and the collection of 
percentage rent.  Although the Land Division indicated that it already had a procedure in 
place for timely and effective collection of lease and RP rents, it stated that it will be updating 

 
38 Audit Report No. 19-12, p. 42-44. 

https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=50
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its written procedures for tracking rent, liability insurance certificates, and performance bonds 
to conform with the functionality of its new Voyager land inventory system. 

Audit Report No. 19-12 criticized DLNR for not optimizing lease rent as a standard practice 
when setting rents for RPs and leases.39  Discussions with BLNR members and Land Division 
officials made it clear that BLNR has been taking deliberate steps to phase in increases in the 
rents for RPs.  Rather than reviewing all RPs at once and imposing across-the-board caps on 
annual rent adjustments, BLNR reviews RPs by county and classification, which allows it to 
better analyze recommended rent increases to bring RP rents in line with market rates.  The 
practice was first adopted in 2018 under the leadership of BLNR Chairperson Suzanne D. Case 
pursuant to the recommendations made by DLNR's Revocable Permits Task Force in 2016 and 
a portfolio appraisal report on 113 RPs completed in May 2018.40  The annual review of RPs led 
BLNR to make significant adjustments to RP rents beginning in 201841 and the Committee finds 
that this annual review could contribute to better oversight, review, and implementation of 
rent premium increases, as contemplated above, if this is found to be in the best interest of 
the State and DLNR.  According to DLNR, these policies and procedures related to RP rent 
adjustments are documented in its Board actions. 

There appears to be disagreement between the Office of the Auditor and DLNR regarding 
DLNR's reporting of SLDF activities.  Audit Report No. 19-12 found that DLNR did not accurately 
account for and report on the activities of SLDF to the Legislature.42  However, DLNR believes 
that the Land Division has been transparent with the activities of SLDF.  According to the Land 
Division, it submits its operating budget request to the Legislature each biennium and, 
because the Land Division's operations are fully funded from SLDF, the Legislature ultimately 
authorizes the Land Division to expend a specified sum from SLDF for its operating budget 
during the following fiscal years.  Therefore, DLNR asserts that its expenditures from SLDF are 
transparent because they can only be made through appropriations by the Legislature. 

DLNR indicated that it also accounts for and reports the activities of SLDF to the Legislature 
before the start of every legislative session through its submission of the Non-General Fund 
Report for SLDF.43  The report summarizes the revenues, expenditures, and amounts transferred 
to other DLNR divisions and offices.  DLNR regularly provided, upon request, a detailed list of 
each division or program that received funds transferred from SLDF and corresponding 

 
39 Audit Report No. 19-12. 
40 Audit Report No. 19-12, p. 57. 
41 Audit Report No. 19-12, p. 57. 
42 Audit Report No. 19-12, p. 35. 
43 Audit Report No. 19-12, p. 58; see HRS §37-47. 

https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=65
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=65
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=43
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=66
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0037/HRS_0037-0047.htm
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authorizations.44  According to DLNR, its Fiscal Office already has established policies and 
procedures to accurately report the activities of SLDF.  DLNR also provides an annual 
accounting of all receipts from lands described in section 5(f) of the Admission Act of 1959, 
which includes revenues to SLDF.45 

Recommendation 

The Committee recommends that DLNR continue to develop and update its policies and 
procedures. 

The Committee also recommends that DLNR and BLNR continue the recently instituted 
practice of annually reviewing the status and plans of each RP by county. 

 

BLNR Training 
Commentary 

Audit Report No. 19-12 noted that BLNR training needs to be strengthened.46  Discussions with 
the BLNR Chairperson and members revealed that BLNR conducts training on the Sunshine 
Law, ethics, and Native Hawaiian law, and BLNR training could be strengthened by adding 
training sessions on contested case hearings, the procurement code, and individual sessions 
with the leadership of each DLNR division, bureau, and office.47  These additional training 
components would be useful and could be implemented through administrative changes 
without changes to statutes.  The Committee notes that DLNR is already in the process of 
outlining formal training for new board members.48 

Audit Report No. 19-12 suggested that a BLNR member may have acted inappropriately when 
extending leases to friends, which led to concerns among the Committee regarding conflicts 
of interest training.49  After questioning other members of BLNR, the Committee found the 
current conflicts of interest training for members and the availability of a deputy attorney 
general at every meeting for consultation on conflicts of interest to be sufficient.50  The 

 
44 Audit Report No. 19-12, p. 58. 
45 Audit Report No. 19-12, p. 58; see Act 178, SLH 2006. 
46 Audit Report No. 19-12. 
47 Testimony of BLNR Members Christopher Yuen and Vernon Char on November 29, 2021; 
Testimony of BLNR Chairperson Suzanne D. Case on September 14, 2021. 
48 Testimony of BLNR Chairperson Suzanne D. Case on September 14, 2021. 
49 Audit Report No. 19-12, p. 12, 49. 
50 Testimony of BLNR Members Christopher Yuen and Vernon Char on November 29, 2021; 
Testimony of BLNR Chairperson Suzanne D. Case on September 14, 2021. 

https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=66
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=66
https://www.capitol.hawaii.gov/slh/Years/SLH2006/SLH2006_Act178.pdf
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf
https://youtu.be/JoF4LS86-9c?t=1950
https://youtu.be/gwrAAJlzuY4?t=2012
https://youtu.be/gwrAAJlzuY4?t=2096
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=20
https://youtu.be/JoF4LS86-9c?t=1950
https://youtu.be/gwrAAJlzuY4?t=2012
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Committee finds that the comments of that one board member referenced in Audit Report 
No. 19-12 appear to reflect that member and do not represent a lack of training to BLNR. 

Recommendation 

The Committee recommends that DLNR continue its training for members of BLNR on the 
State's open meetings law (Sunshine Law), ethics, and Native Hawaiian law and add training 
sessions on contested case hearings, the procurement code, and individual sessions with the 
leadership of each DLNR division, bureau, and office.  The Committee further recommends 
that BLNR continue its conflicts of interest training and continue to ensure that there is access 
to a deputy attorney general at every board meeting to answer questions about conflicts of 
interest. 

 

ACCOUNTING RECORDS 
Accounting Practices 

Commentary 

In 2017, DLNR management decided to start performing financial statement audits to get a 
better handle on their operations and financial measurements.51  DLNR requested assistance 
from the Office of the Auditor in contracting for the services of a certified public accountant, 
who was engaged by the Auditor to conduct audits of the financial statements of DLNR for 
fiscal years ending June 30, 2017, 2018, and 2019, including consideration of the systems and 
procedures of accounting, reporting, and internal controls of DLNR.  The objectives of the 
audits were to: 

(1) Provide a basis for an opinion by the certified public accountant as to whether 
the financial statements of DLNR are fairly presented, in all material respects, in 
accordance with United States generally accepted accounting principles; 

(2) Report on DLNR's internal control over financial reporting and compliance with 
certain provisions of laws, regulations, contracts, and grant agreements, 
including applicable provisions of the Hawaii Procurement Code and 
procurement rules, directives, and circulars—noncompliance with which could 
have a direct and material effect on the determination of financial statement 
amounts; and 

 
51 Testimony of Ross R. Murakami, Partner at KMH LLP, on December 15, 2021. 

https://youtu.be/lJPHHQCMM0A?t=1021
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(3) Ascertain the adequacy of the financial and other management information 
reports in providing officials at the different levels of DLNR with the proper 
information to plan, evaluate, control, and correct program activities. 

DLNR and the Office of the Auditor entered into a Memorandum of Understanding, effective 
November 1, 2017, to provide for the payment by DLNR to the Auditor for the requested 
financial audits, as provided under section 23-3.5, HRS.52  Pursuant to the Memorandum of 
Understanding, the Office of the Auditor selected and contracted with N&K CPAs, Inc. on 
October 25, 2017, to audit the financial statements of DLNR for fiscal years ending June 30, 
2017, 2018, and 2019.53 

During the process of conducting the audit of DLNR's financials for the fiscal year ending June 
30, 2017, N&K CPAs, Inc. encountered difficulties with the underlying accounting support 
information provided to them and requested that DLNR obtain additional information, 
support, and analysis for those financials.  DLNR hired KMH LLP54 to provide professional 
accounting services assistance with preparation of various schedules, account balance 
reconciliations, and journal entries to prepare DLNR's financial statements for its fiscal year 
2017 audit. 

Despite Audit Report No. 19-12's language framing KMH LLP's work with DLNR as a "clean-up,"55 
the Committee notes that CPA firms are routinely hired by government departments or 
agencies to prepare for financial statement audits since government accounting generally 
uses cash basis accounting and financial statements are required to be presented using 
accrual basis accounting.56  Preparing financial statements using accrual basis accounting is 
not part of a department's or agency's normal daily or monthly course of activities.  The event 
occurs once a year and it takes a significant amount of effort for departments and agencies, 
such as DLNR, that have thousands of tenants.  By 2017, it had been several years since DLNR 
had performed a financial statement audit.57  Unlike other state departments and agencies, 

 
52 See HRS §23-3.5. 
53 Hawaii Awards & Notices Data System. 
54 The KMH Solutions division of KMH LLP provides non-attest services or non-audit services to 
various state departments and agencies, which includes providing assistance to the 
department or agency management in preparing detailed accounting support, account 
analysis, and other work papers requested by the auditors to perform the annual financial 
statement audits.  Testimony of Ross R. Murakami, Partner at KMH LLP, on December 15, 2021. 
55 See "Professional Judgment" under Chapter 4 of this Report. 
56 Testimony of Ross R. Murakami, Partner at KMH LLP, on December 15, 2021. 
57 Testimony of Ross R. Murakami, Partner at KMH LLP, on December 15, 2021; see Office of the 
Auditor, State of Hawaii, Reports (last visited January 4, 2022) (the previous financial statement 
audit of DLNR was for the fiscal year ended June 30, 2009). 

https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0023/HRS_0023-0003_0005.htm
https://hands.ehawaii.gov/hands/awards
https://youtu.be/lJPHHQCMM0A?t=677
https://youtu.be/lJPHHQCMM0A?t=804
https://youtu.be/lJPHHQCMM0A?t=1133
https://auditor.hawaii.gov/reports/
https://auditor.hawaii.gov/reports/
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DLNR is not required to have a financial statement audit.58  DLNR's decision to start performing 
financial statement audits was self-initiated and discretionary. 

A partner at KMH LLP testified before the Committee that DLNR management was very 
collaborative and open to improving its overall situation and that many of the 
recommendations made by KMH LLP were adopted.59  The partner also testified that DLNR's 
transition from the SLIMS to Voyager system should improve things at DLNR because Voyager 
is an accounting system, whereas SLIMS was not set up to support the accounting 
measurements DLNR needed to perform on an annual basis.60  The Committee finds that DLNR 
should continue to maintain and adopt the accounting practices that KMH LLP 
recommended as it assisted DLNR in organizing its financial records for future financial audits.  
Since adopting KMH LLP's recommendations, N&K CPAs, Inc. has been able to complete the 
audits of DLNR's financial statements for fiscal years ending June 30, 2017,61 2018,62 2019,63 and 
2020,64 and is contracted to complete financial statement audits for fiscal years ending June 
30, 2021, and 2022.65  DLNR should continue to follow up on the recommendations provided 
by N&K CPAs, Inc. in its audits of DLNR’s financial statements. 

Recommendation 

The Committee recommends that DLNR maintain/adopt the accounting practices that KMH 
LLP recommended as it assisted DLNR in organizing its financial records for future financial 
audits. 

 
58 Testimony of Ross R. Murakami, Partner at KMH LLP, on December 15, 2021; see Act 209, SLH 
2017 (requiring a performance audit of SLDF, but not a financial audit of DLNR). 
59 Testimony of Ross R. Murakami, Partner at KMH LLP, on December 15, 2021. 
60 Testimony of Ross R. Murakami, Partner at KMH LLP, on December 15, 2021. 
61 N&K CPAs, Inc., Financial Audit of the Department of Land and Natural Resources, State of 
Hawaii, Fiscal Year Ended June 30, 2017 (May 2, 2019). 
62 N&K CPAs, Inc., Department of Land and Natural Resources, State of Hawaii, Financial 
Statements with Independent Auditor's Report, Fiscal Year Ended June 30, 2018 (Apr. 25, 2020). 
63 N&K CPAs, Inc., Department of Land and Natural Resources, State of Hawaii, Financial 
Statements and Supplementary Information with Independent Auditor's Reports, Fiscal Year 
Ended June 30, 2019 (Jan. 27, 2021). 
64 N&K CPAs, Inc., Department of Land and Natural Resources, State of Hawaii, Financial 
Statements and Supplementary Information with Independent Auditor's Reports, Fiscal Year 
Ended June 30, 2020 (Oct. 26, 2021). 
65 Professional Services Award, RFQ No. 2020-01, Conduct Audits of the Financial Statements of 
the State of Hawaii, Department of Land and Natural Resources for the Fiscal Years Ending 
June 30, 2020, 2021, and 2022, Contract No. 68988, Hawaii Awards & Notices Data System. 

https://youtu.be/lJPHHQCMM0A?t=1006
https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HB&billnumber=839&year=2017
https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HB&billnumber=839&year=2017
https://youtu.be/lJPHHQCMM0A?t=1402
https://youtu.be/lJPHHQCMM0A?t=1402
https://files.hawaii.gov/auditor/Reports/2017_Audit/DLNR2017.pdf
https://files.hawaii.gov/auditor/Reports/2017_Audit/DLNR2017.pdf
https://files.hawaii.gov/auditor/Reports/2018_Audit/DLNR2018.pdf
https://files.hawaii.gov/auditor/Reports/2018_Audit/DLNR2018.pdf
https://files.hawaii.gov/auditor/Reports/2019_Audit/DLNR2019.pdf
https://files.hawaii.gov/auditor/Reports/2019_Audit/DLNR2019.pdf
https://files.hawaii.gov/auditor/Reports/2019_Audit/DLNR2019.pdf
https://files.hawaii.gov/auditor/Reports/2020_Audit/DLNR2020.pdf
https://files.hawaii.gov/auditor/Reports/2020_Audit/DLNR2020.pdf
https://files.hawaii.gov/auditor/Reports/2020_Audit/DLNR2020.pdf
https://hands.ehawaii.gov/hands/awards
https://hands.ehawaii.gov/hands/awards
https://hands.ehawaii.gov/hands/awards
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The Committee recommends that DLNR continue to follow up on the recommendations 
provided by N&K CPAs, Inc. in its audits of DLNR’s financial statements for fiscal years ending 
June 30, 2017, 2018, 2019, 2020, 2021, and 2022. 

 

THE PUBLIC LAND TRUST AND CEDED LAND REVENUES 
Commentary 

Audit Report No. 19-12 posed questions as to whether DLNR is superseding the Legislature’s 
power to decide the appropriate use of ceded lands revenues and whether ceded land 
revenues are intended to fund DLNR.66  The Report criticized DLNR for depositing ceded land 
lease revenue in SLDF after setting aside the amount owed to the Office of Hawaiian Affairs 
(OHA), rather than depositing the revenue into the general fund from which the Legislature 
would appropriate funds to the programs.67 

The Report further declared that by keeping the ceded land revenues in SLDF, DLNR has 
assumed the State’s fiduciary responsibility to decide how to use the revenues, including uses 
outside of the purposes of SLDF such as the support of public schools.68  In response, BLNR 
members and Land Division officials stated their belief that their current arrangement is 
appropriate because section 171-19, HRS, specifically directs that the proceeds and monies 
from public lands, the definition of which includes ceded lands, be set apart in SLDF and 
because the ceded land revenues were spent on maintaining public lands, which is one of 
the purposes for which ceded land revenues must be spent.69 

The Admission Act of 1959 requires ceded lands and the proceeds and income therefrom to 
be held as a public trust and managed and disposed of for one or more of the following 
purposes in such manner as the constitution and laws of the State may provide: 

(1) The support of the public schools and other public educational institutions; 

(2) The betterment of the conditions of native Hawaiians, as defined in the 
Hawaiian Homes Commission Act, 1920, as amended; 

 
66 Audit Report No. 19-12, p. 37-40. 
67 Audit Report No. 19-12, p. 37-40. 
68 Audit Report No. 19-12, p. 39. 
69 Testimony of BLNR Member Christopher Yuen on November 29, 2021; Audit Report No. 19-12, 
p. 58. 

https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=45
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=45
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=47
https://www.youtube.com/watch?v=JoF4LS86-9c
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=66
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=66
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(3) The development of farm and home ownership on as widespread a basis as 
possible; 

(4) The making of public improvements; and 

(5) The provision of lands for public use.70 

Pursuant to the Admission Act of 1959, the Legislature adopted a set of laws for the 
management and disposition of public lands, including ceded lands and lands the State 
acquired by other means,71 which are now codified under Chapter 171, HRS.72  All funds 
derived from the sale, lease, or other disposition of these public lands must be appropriated 
by state law; provided that the proceeds and income from the sale, lease, or other disposition 
of ceded lands are to be held in public trust for the five purposes enumerated above. 73 

Section 171-19, HRS, specifically provides that, subject to the Hawaiian Homes Commission 
Act, 1920, as amended, and section 5(f) of the Admission Act of 1959, all proceeds from the 
sale of public lands, including interest on deferred payments; monies collected for mineral 
and water rights; all rents from public land leases, licenses, and permits; all monies collected 
from lessees of public lands within industrial parks; all fees, fines, and other administrative 
charges collected under Chapters 171 (Management and Disposition of Public Lands) and 
183C, HRS (Conservation District); a portion of the highway fuel tax collected under Chapter 

 
70 HI Admission Act §5; see HI Const. art. XI, §10 (requiring public lands to be used for the 
development of farm and home ownership on as widespread a basis as possible, in 
accordance with procedures and limitations prescribed by law); see also HI Const. art. XI, §1 
(providing that "[a]ll public natural resources are held in trust by the State for the benefit of the 
people"); HI Const. art. XII, §4 (requiring public lands granted to the State by section 5(b) of 
the Admission Act, excluding Hawaiian home lands, to be held by the State as a public trust 
for native Hawaiians and the general public); HI Const. art. XVI, §7 (requiring legislation to 
comply with the trust provisions that Congress imposes upon the admission of the State of 
Hawaii in respect of the lands patented to the State by the United States or the proceeds and 
income therefrom).  
71 HRS §171-2 (defining public lands as "all lands or interest therein in the State classed as 
government or crown lands previous to August 15, 1895, or acquired or reserved by the 
government upon or subsequent to that date by purchase, exchange, escheat, or the 
exercise of the right of eminent domain, or in any other manner; including lands accreted 
after May 20, 2003, and not otherwise awarded, submerged lands, and lands beneath tidal 
waters that are suitable for reclamation, together with reclaimed lands that have been given 
the status of public lands under [chapter 171, HRS]," subject to exceptions). 
72 See Act 32, SLH 1962 (recognizing that by virtue of section 15 of the Admission Act of 1959 
there was a serious question as to whether Hawaii had any land laws at that time relating to 
the management and disposition of public lands). 
73 HRS §171-18. 

https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/04-ADM/ADM_0005.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/05-CONST/CONST_0011-0010.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/05-CONST/CONST_0011-0001.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/05-CONST/CONST_0012-0004.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/05-CONST/CONST_0016-0007.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0002.htm
https://www.capitol.hawaii.gov/slh/Years/SLH1962/SLH1962_Act32.pdf
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0018.htm
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243, HRS; all monies collected by DLNR for the commercial use of public trails and trail 
accesses; and private contributions for the management, maintenance, and development of 
trails and accesses must be set apart in SLDF for the following purposes as authorized by the 
Legislature: 

(1) To reimburse the general fund of the State for advances made that are 
required to be reimbursed from the proceeds derived from sales, leases, 
licenses, or permits of public lands;  

(2) For the planning, development, management, operations, or maintenance of 
all lands and improvements under the control and management of BLNR 
pursuant to title 12, HRS, including but not limited to permanent or temporary 
staff positions who may be appointed without regard to chapter 76, HRS;  

(3) To repurchase any land, including improvements, in the exercise by BLNR of 
any right of repurchase specifically reserved in any patent, deed, lease, or 
other documents or as provided by law;  

(4) For the payment of all appraisal fees; provided that all fees reimbursed to BLNR 
must be deposited in the fund;  

(5) For the payment of publication notices as required under Chapter 171, HRS; 
provided that all or a portion of the expenditures may be charged to the 
purchaser or lessee of public lands or any interest therein under rules adopted 
by BLNR; 

(6) For the management, maintenance, and development of trails and trail 
accesses under the jurisdiction of DLNR; 

(7) For the payment to private land developers who have contracted with BLNR 
for development of public lands under section 171-60, HRS; 

(8) For the payment of debt service on revenue bonds issued by DLNR, and the 
establishment of debt service and other reserves deemed necessary by BLNR; 

(9) To reimburse the general fund for debt service on general obligation bonds 
issued to finance DLNR projects, where the bonds are designated to be 
reimbursed from SLDF; 

(10) For the protection, planning, management, and regulation of water resources 
under chapter 174C, HRS; and 
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(11) For other purposes of chapter 171, HRS.74 

The Committee notes that despite the extensive litigation regarding ceded lands revenues, it 
does not appear that the deposit of ceded land revenues into and expenditure of the 
revenues under SLDF has ever been challenged.  Audit Report No. 19-12 does not clearly 
explain why DLNR’s practice of depositing the ceded lands revenues, after setting aside the 
amount owed to OHA, in SLDF and using those revenues as provided for under section 171-19, 
HRS, is wrong under the Admission Act of 1959, Hawaii State Constitution, or state law.  The 
Report notes that several years ago, after setting aside the amount owed to OHA, the 
remaining portion of ceded land revenues was used to “supplement” the general fund to 
cover the shortfalls of other agencies’ OHA payments.75  However, after agencies started to 
regularly provide their payments to OHA, DLNR determined that the remaining portion should 
be deposited directly into SLDF and expended in accordance with section 171-19, HRS.76 

The Report further suggests that depositing ceded lands revenues in SLDF and not the general 
fund is superseding the Legislature’s power.77  However, the Report does not acknowledge 
that the Legislature established SLDF to hold proceeds, rent, and monies of public lands, the 
definition of which includes ceded lands, and that the funds may only be used as authorized 
by the Legislature.78  The Committee questions whether the Report is interpreting the phrase 
“subject to the Hawaiian Homes Commission Act, 1920, as amended, and section 5(f) of the 
Admission Act” under section 171-19, HRS, to mean that that ceded land revenues should go 
to the general fund rather than SLDF.79 

Audit Report No. 19-12 also does not explain why it questions whether the uses of ceded land 
revenues under SLDF, including to fund DLNR, are consistent with the purposes for which the 
revenues may be used under the Admission Act of 1959.80  The authorized uses of SLDF appear 
to be consistent with the purposes for which ceded land revenues can be used under the 
Admissions Act of 1959, particularly the provision of lands for public use. 

The Report’s discussion on ceded lands and DLNR seems to disregard the fact that DLNR is 
statutorily required to manage, administer, and exercise control over public lands, including 

 
74 HRS §171-19. 
75 Audit Report No. 19-12, p. 38. 
76 Audit Report No. 19-12, p. 38-39. 
77 Audit Report No. 19-12, p. 39. 
78 HRS §171-19; see HRS §171-2. 
79 HRS §171-19. 
80 Audit Report No. 19-12, p. 39. 

https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0019.htm
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=46
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=46
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=47
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0019.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0002.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0019.htm
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=47
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ceded lands.81  According to a BLNR member, the provision of lands for public use, as 
described under the Admission Act of 1959, is basically 90 percent of what DLNR does. 82  
Presumably, expenditures to support the programs and purposes of Chapter 171, HRS, would 
in most if not all instances reasonably support one of the five ceded lands trust purposes.83  
The Committee also notes that according to DLNR, over 50 percent of the revenues in SLDF 
are from non-ceded lands, because not all public lands are ceded lands.84  Therefore, even if 
some of the expenditures from SLDF are not for ceded land trust purposes, these expenditures 
could be paid for with non-ceded lands funds. 

The Committee additionally finds that Audit Report 19-12 incorrectly assumes that OHA 
receives 20 percent of ceded land revenues pursuant to section 10-13.5, HRS.85  Not only does 
Audit Report No. 19-12 use incorrect terminology when paraphrasing section 10-13.5, HRS,86 it 
also completely disregards relevant case law that has impacted the application of that 
section and the public land trust. 

Article XII, section 5, of the Hawaii State Constitution established OHA, which is required to 
“hold title to all the real and personal property now or hereafter set aside or conveyed to it 
which shall be held in trust for native Hawaiians and Hawaiians.”87  OHA is governed by a 
Board of Trustees that exercises power as provided by law “to manage and administer the 
proceeds from the sale or other disposition of the lands, natural resources, minerals and 
income derived from whatever sources for native Hawaiians and Hawaiians, including all 
income and proceeds from that pro rata portion of the trust referred to in section 4 of this 
article for native Hawaiians.”88  In 1980, the Legislature enacted section 10-13.5, HRS, to 

 
81 HRS §171-3; see HRS §171-11 (some public lands are separately managed for specific 
purposes by different departments as determined by governor executive orders). 
82 Testimony of BLNR Member Christopher Yuen on November 29, 2021. 
83 See Day v. Apoliona, 616 F.3d 918, 924–25 (9th Cir. 2010) (so long as the ceded land 
revenues are used for "one or more" of the purposes enumerated under the Admission Act of 
1959, "the manner in which the trust is managed is in Hawaii's sovereign control"); see also Rice 
v. Cayetano, 528 U.S. 495, 508 (2000) (explaining that in the first decades following admission, 
the income from ceded lands "by and large flowed to the department of education"). 
84 Testimony of BLNR Chairperson Suzanne D. Case on September 14, 2021. 
85 Audit Report No. 19-12, p. 37-39, 52. 
86 Audit Report No. 19-12 uses the term "revenues" in reference to section 10-13.5, HRS, 
however the correct term is "funds."  Act 304, SLH 1990, which amended section 10-13.5, HRS, 
to change the term "funds" to "revenue" and clarified that public land trust proceeds are to be 
expended by OHA for the betterment of the conditions of native Hawaiians, was invalidated 
by the Hawaii Supreme Court in 2001.  Office of Hawaiian Affairs v. State, 96 Hawai‘i 388, 31 
P.3d 901 (2001). 
87 HI Const. art. XII, §5. 
88 HI Const. art. XII, §6; see HI Const. art. XII, §4. 

https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0003.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0171/HRS_0171-0011.htm
https://www.youtube.com/watch?v=JoF4LS86-9c
https://casetext.com/case/day-v-apoliona-6
https://supreme.justia.com/cases/federal/us/528/495/
https://supreme.justia.com/cases/federal/us/528/495/
https://www.youtube.com/watch?v=gwrAAJlzuY4
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=45
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=46
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0010/HRS_0010-0013_0005.htm
https://www.capitol.hawaii.gov/slh/Years/SLH1990/SLH1990_Act304.pdf
https://casetext.com/case/office-of-hawaiian-affairs-v-state-2
https://casetext.com/case/office-of-hawaiian-affairs-v-state-2
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/05-CONST/CONST_0012-0005.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/05-CONST/CONST_0012-0006.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/05-CONST/CONST_0012-0004.htm
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specifically require that “[t]wenty per cent of all funds derived from the public land trust” be 
expended by OHA for the purposes of Chapter 10, HRS, which includes the betterment of 
conditions of native Hawaiians.89  It appears that Audit Report No. 19-12’s understanding of 
OHA’s share of ceded revenues ended with a plain reading of section 10-13.5, HRS.  The 
Report failed to acknowledge that there have been considerable developments that impact 
the amount of ceded land revenues paid to OHA. 

In 1987, the Hawaii Supreme Court held that a literal interpretation of section 10-13.5, HRS, 
"would be at odds with [other] legislative commitments."90  The Court did not determine OHA's 
share of the public land trust income and proceeds—finding that it was a political issue for 
further legislative determination.91  In response, the Legislature passed Act 304, SLH 1990, 
which defined the trust corpus and trust revenues from which OHA's 20 percent share would 
derive.92  Although Act 304, SLH 1990, settled whether certain categories of receipts would be 
subject to OHA's pro rata share, there was dispute over other categories of trust revenue so 
OHA brought action against the State.  In 2001, the Hawaii Supreme Court invalidated Act 
304, SLH 1990, because it obligated the State to pay airport revenues to OHA, which 
conflicted with federal law.93  Payments to OHA were suspended after the decision before 
being temporarily reinstated in 2003. 

In 2006, the Legislature passed Act 178, SLH 2006, which appropriated $17,500,000 to OHA as a 
one-time payment for previous underpayments of trust revenues and set OHA's pro rata 
portion of the public land trust as $15,100,000 annually until further action is taken by the 
Legislature.94  Act 178, SLH 2006, also requires DLNR to cooperate with the Department of 
Budget and Finance and any other state department or agency that uses or manages public 
lands to provide an annual accounting of all receipts from lands described in section 5(f) of 
the Admission Act of 1959.  That same year, Governor Linda Lingle issued Executive Order No. 
06-06 to set up a mechanism to collect revenue for disbursement to OHA and allocate the 
collection across various agencies and departments.  The provisions of Act 178, SLH 2006, and 
Executive Order No. 06-06 remain in effect today.  To resolve and extinguish all claims, 
disputes, and controversies for back revenues from the date of OHA's creation in 1978 through 

 
89 HRS §10-13.5; see HRS §10-3. 
90 Trustees of Office of Hawaiian Affairs v. Yamasaki, 69 Haw. 154, 175, 737 P.2d 446,458 (1987). 
91 Id.; see Office of Hawaiian Affairs v. State, 110 Hawai‘i 338, 366, 133 P.3d 767, 795 (2006) 
(finding that "the legislative branch is vested with the authority to determine how the State 
satisfies its constitutional trust obligations"). 
92 Act 304, SLH 1990. 
93 Office of Hawaiian Affairs v. State, 96 Hawai‘i 388, 31 P.3d 901 (2001). 
94 Act 178, SLH 2006. 

https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0010/HRS_0010-0013_0005.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0010/HRS_0010-0003.htm
https://casetext.com/case/trustees-of-oha-v-yamasaki
https://casetext.com/case/trustees-of-oha-v-yamasaki
https://casetext.com/case/office-of-hawaiian-affairs-v-state-1
https://www.capitol.hawaii.gov/slh/Years/SLH1990/SLH1990_Act304.pdf
https://casetext.com/case/office-of-hawaiian-affairs-v-state-2
https://www.capitol.hawaii.gov/slh/Years/SLH2006/SLH2006_Act178.pdf
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June 30, 2012, the Legislature passed Act 15, SLH 2012, which conveyed property in Kakaako 
valued at approximately $200,000,000 to OHA.95 

Given the importance of the public land trust and ceded lands revenues, the Committee 
finds that there should be further inquiry into these longstanding concerns, and that DLNR’s 
practice of depositing ceded land lease revenue in SLDF after setting aside the amount owed 
to OHA does not supersede the Legislature’s authority insofar as the Legislature has the 
opportunity to explicitly direct how and where DLNR should place these ceded land revenues 
once DLNR has set aside the amount owed to OHA. 

Recommendation 

The Committee recommends that there be additional inquiry into the public land trust and 
ceded land revenues by the appropriate House legislative committees. 

 

UNREPORTED ISSUES 

Contracts, Grants, and Memoranda of Understanding 
Commentary 

Act 209, SLH 2017, which required the Auditor to conduct an audit of SLDF, specifically 
required the Auditor to: 

(1) Review contracts, grants, and memoranda of understanding entered into, 
awarded by, or otherwise involving SLDF between the period beginning July 1, 
2015, through June 30, 2017; and 

(2) Examine whether: 

(A) The funds that were expended by DLNR were in compliance with laws 
and in accordance with the terms of the contracts, grants, and 
memoranda of understanding; and 

(B) Contractors and awardees were adequately screened and qualified.96 

To assist with this review and examination, the Office of the Auditor contracted with KKDLY, 
LLC to: 

 
95 Act 15, SLH 2012. 
96 Act 209, SLH 2017. 

https://www.capitol.hawaii.gov/slh/Years/SLH2012/SLH2012_Act15.pdf
https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HB&billnumber=839&year=2017
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(1) Prepare a schedule of expenditures by cost category, select vendors that were 
paid more than $100,000 in aggregate, and review invoices to verify proper 
approval, procurement in compliance with procedures, and propriety of 
disbursements; and 

(2) For the International Union for Conservation of Nature (IUCN) expenditures 
using monies from SLDF, identify and report all funding sources, and review 
internal controls over the accounting and reporting of cash disbursements.97 

Although Audit Report No. 19-12 discussed the IUCN expenditures and included summaries of 
IUCN expenses by natural classification and vendors paid more than $100,000 in aggregate, 
the report did not similarly discuss or include a summary for all vendors that were paid more 
than $100,000 in aggregate from SLDF.98 

The Committee questioned why contracts, grants, and memoranda of understanding were 
not discussed in the audit.  DLNR's Land Administrator testified before the Committee that he 
was surprised to learn in one of his initial meetings with Auditor Kondo that the scope of the 
audit was focused on RPs and not on contracts, procurement, and SLDF, pursuant to Act 209, 
SLH 2017.99  According to the Land Administrator, the audit team disregarded the list of 
contracts, including appraisal contracts and planning contracts for Kanoelehua and East 
Kapolei, that the Land Administrator thought would be the subject of the audit (see Appendix 
E "DLNR List of Contracts").100  When asked about the scope going beyond what the Land 
Administrator thought the audit was supposed to be about, Auditor Kondo responded with 
something to the effect of "well, that's within my authority.  It's my decision and I'm going to do 
what I want to do with the audit."101 

The Legislature may want to follow up on whether the contracts, grants, and memoranda of 
understanding involving SLDF were reviewed and examined pursuant to Act 209, SLH 2017 
(see Appendix E "DLNR List of Contracts").  According to the Office of the Auditor, KKDLY, LLC 
did not have any findings regarding the contracts, grants, and memoranda of understanding 
involving SLDF, so such findings were not included in Audit Report No. 19-12.102  The Committee 
attempted to verify this information through a subpoena duces tecum to the Office of the 
Auditor, however, Auditor Kondo declined to produce this information as well as other 

 
97 See Audit Report No. 19-12, p. 45. 
98 Audit Report No. 19-12. 
99 Testimony of DLNR Land Administrator Russell Y. Tsuji on September 14, 2021. 
100 Testimony of DLNR Land Administrator Russell Y. Tsuji on September 14, 2021. 
101 Testimony of DLNR Land Administrator Russell Y. Tsuji on September 14, 2021. 
102 Appendix D:  Office of the Auditor Response to Draft Report, p. 64. 

https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=53
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf
https://www.youtube.com/watch?v=gwrAAJlzuY4
https://www.youtube.com/watch?v=gwrAAJlzuY4
https://www.youtube.com/watch?v=gwrAAJlzuY4
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information prepared by KKDLY, LLC as part of its financial audit of SLDF, citing working papers 
confidentiality (see "Access to the Office of the Auditor's Working Papers"). 

Recommendation 

The Committee recommends that the Legislature consider whether there needs to be further 
follow up on the review and examination of contracts, grants, and memoranda of 
understanding entered into, awarded by, or otherwise involving SLDF between the period 
beginning July 1, 2015, through June 30, 2017, since the Auditor did not focus on all these 
matters in Audit Report No. 19-12. 

 

Forged Easement 
Commentary 

In response to one of the Committee's subpoena duces tecum, DLNR produced an audio 
recording of an October 19, 2018, interview conducted by the Office of the Auditor with the 
BLNR Chairperson.  In that recording, one of the Auditor's analysts asked the BLNR Chairperson 
about a forged easement on Kauai.  The Committee was surprised to learn about the 
existence of a forged easement because it was not reported to the Legislature or discussed in 
Audit Report No. 19-12.103 

From the Committee’s own documentary review and investigation into DLNR’s internal 
investigation of the forged easement, the Committee learned that the forgery was 
discovered by the title company that found inconsistencies in title documents that raised 
questions.104  When these questions were brought to the attention of DLNR staff and 
management, the Committee found that DLNR appeared to handle the matter appropriately 
by conducting its own internal investigation and referring the matter for criminal investigation 
and prosecution by the Department of the Attorney General.105  The Attorney General’s office 
conducted its own criminal investigation and ultimately prosecuted the individual responsible 
for the forged easement. 

Based upon the documents provided by DLNR and the Department of the Attorney General, 
it appears the discovered forgery was handled appropriately and that the misconduct was 
limited to the one individual who is no longer employed by DLNR.  What is concerning to this 
Committee, however, is that the Office of the Auditor did not follow up further on the forged 

 
103 See Audit Report No. 19-12. 
104 Testimony of BLNR Chairperson Suzanne D. Case on October 20, 2021. 
105 Testimony of BLNR Chairperson Suzanne D. Case on October 20, 2021. 

https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf
https://www.youtube.com/watch?app=desktop&v=VvmffBqfEcM
https://www.youtube.com/watch?app=desktop&v=VvmffBqfEcM
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easement to determine for itself if DLNR responded appropriately and whether the proper 
controls and systems were in place to ensure that forgeries are not a problem within the DLNR. 

According to the former Administrative Deputy Auditor, the audit team discovered the forged 
easement at some point during the fieldwork phase but did not further investigate the forged 
easement.106  The former Administrative Deputy Auditor also testified that he and the audit 
team did not know that the forged easement was being prosecuted by the Attorney 
General.107 

This lack of follow up by the Office of the Auditor was confirmed by evidence and testimony 
from the BLNR Chairperson.108  During the October 19, 2018, interview, an analyst at the Office 
of the Auditor asked the BLNR Chairperson about the disposition of the forged easement but 
was not able to inquire into the resolution of any investigation by the Department, about 
whether there was a systemic problem at DLNR related to forged documents, or that the 
individual who forged the easement had been investigated and the matter properly handled.  
In testimony before the Committee on October 20, 2021, the BLNR Chairperson testified that 
after being asked once about the forged easement in the October 19, 2018, interview, there 
was no further inquiry or follow up about the forged easement by any member of the Office 
of the Auditor’s team, including any follow up on whether the incident was part of a systemic 
problem with DLNR’s land agents or what corrective actions, if any, DLNR had taken to ensure 
that the forging of documents was not a systemic problem.109 

Unfortunately, while the Committee would like to have inquired more into why there was no 
follow up, the analysts who discovered the forged easement did not want to testify before the 
Committee in a public hearing to provide further clarity on the matter (see ”Witness 
Reluctance/Hesitancy and Influence”).  The former Administrative Deputy Auditor stated that 
Auditor Kondo made the final decision on whether to pursue further auditing and has the 
ultimate responsibility for the report.110 

Also concerning is that this matter was not disclosed in any way in Audit Report No. 19-12. 

Lastly, it was through this Committee’s own investigation and inquiry that the Committee 
found that the forged easement is still part of the public record.  The BLNR Chairperson 
testified that DLNR made a request to the Attorney General's office to start a process for 

 
106 Testimony of Former Administrative Deputy Auditor Ronald Shiigi on October 20, 2021. 
107 Testimony of Former Administrative Deputy Auditor Ronald Shiigi on October 20, 2021. 
108 Testimony of BLNR Chairperson Suzanne D. Case on October 20, 2021. 
109 Testimony of BLNR Chairperson Suzanne D. Case on October 20, 2021. 
110 Testimony of Former Administrative Deputy Auditor Ronald Shiigi on October 20, 2021. 

https://www.youtube.com/watch?v=VvmffBqfEcM
https://www.youtube.com/watch?v=VvmffBqfEcM
https://www.youtube.com/watch?app=desktop&v=VvmffBqfEcM
https://www.youtube.com/watch?app=desktop&v=VvmffBqfEcM
https://www.youtube.com/watch?v=VvmffBqfEcM
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expunging the forged easement from the public record at the Bureau of Conveyances.111  
However, it has been over five years since the forged easement was first discovered by DLNR.   

Recommendation 

The Committee recommends that DLNR and the Attorney General complete their work to 
correct and remove the forged easement on Kauai. 

 

Lessee Loss of Non-profit Status 
Commentary 

The former Administrative Deputy Auditor testified that during the audit of SLDF, he discovered 
that a DLNR lessee had lost its status as a non-profit organization by the Internal Revenue 
Service.112  The former Administrative Deputy Auditor expressed concern to Auditor Kondo 
regarding the impact of the loss of non-profit status on the lessee's lease with DLNR and the 
amount of rent paid under the lease since non-profit entities generally receive rent 
discounts.113  However, the matter was not pursued further because Auditor Kondo did not 
feel that it was a significant matter and it was not reported in Audit Report No. 19-12.114 

In its response to the Committee's Draft Report, the Office of the Auditor identified the specific 
non-profit organization mentioned by the former Administrative Deputy Auditor as the Sand 
Island Business Association (SIBA) — the Land Division’s largest revenue-generating lessee.115  
As pointed out by the Office of the Auditor and DLNR in their responses to the Committee's 
Draft Report, SIBA pays fair market rent so the loss of its non-profit status would not impact the 
amount of rent owed to the State.116  For this reason, the Auditor found ”[t[here was no need 
to report on this issue.“117 The Committee disagrees with this assessment and is concerned that 
if non-profit entities receive special considerations in lease negotiations, rent renewals, or any 
business transactions with DLNR due to their non-profit status, then loss of that non-profit status 
may have significant implications on the contractual relationships between DLNR and its 
lessees and the revenues generated on SLDF lands. 

 
111 Testimony of BLNR Chairperson Suzanne D. Case on October 20, 2021. 
112 Testimony of Former Administrative Deputy Auditor Ronald Shiigi on October 20, 2021. 
113 Testimony of Former Administrative Deputy Auditor Ronald Shiigi on October 20, 2021. 
114 See Audit Report No. 19-12. 
115 Appendix D:  Office of the Auditor Response to Draft Report, p. 62. 
116 Appendix D:  Office of the Auditor Response to Draft Report, p. 62; Appendix D:  DLNR 
Response to Draft Report, p. 3. 
117 Appendix D:  Office of the Auditor Response to Draft Report, p. 62. 

https://www.youtube.com/watch?app=desktop&v=VvmffBqfEcM
https://www.youtube.com/watch?v=VvmffBqfEcM
https://www.youtube.com/watch?v=VvmffBqfEcM
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf
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Similar to the forged easement, the Committee is concerned about Auditor Kondo's decision 
not to follow up on information uncovered by the Office’s trained analysts during their 
fieldwork or report that information to the Legislature or, in this case, DLNR.  The Committee 
finds that DLNR should follow up on its non-profit lessees to ensure that they are maintaining 
their status and assess the impact that the loss of this status may have on DLNR’s leases. 

The Committee is also concerned that DLNR’s relationship with non-profits may be putting the 
State at a disadvantage.  Specifically, the Committee is worried that non-profit structures are 
being exploited and used for unintended purposes causing the State to lose out on potential 
revenue.  The Committee considered recommending that DLNR focus on maximizing income 
on its income-generating properties to the greatest extent possible by charging all lessees on 
income-generating properties fair market rent and stopping its practice of giving preference 
or rent discounts to non-profits.  However, the Committee recognizes that there may be a 
public purpose and need for rent discounts to non-profits.  Rather than eliminating the 
preference or discount for non-profits, the Committee recommends that DLNR examine its 
practices surrounding non-profits.  Should DLNR continue to provide discounts or preferential 
treatment for non-profits, it should discern whether the non-profit serves a public purpose that 
merits a discount or preferential treatment. 

Recommendation 

The Committee recommends that DLNR follow up regarding the potential loss of non-profit 
status of its lessees and its impact on leases.  The Committee also recommends that DLNR 
examine its practices surrounding non-profits, including its preference or discount for non-
profits. 
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Chapter 3:  Agribusiness Development Corporation 

INTRODUCTION 
Audit Report No. 21-01 made 28 recommendations for ADC and five recommendations for 
the ADC Board to address the following findings: 

(1) ADC has done little to fill the economic void created by the closure of the 
sugar and pineapple plantations; 

(2) ADC's land management struggles expose the State to unnecessary risk; and 

(3) The ADC Board provides minimal guidance and oversight to ADC.118 

Audit Report No. 21-01 also notes in its Summary of Findings that ADC's financial records were 
not auditable.119 

Following extensive inquiry, review of documents, and questioning of 12 witnesses related to 
ADC, the Committee made findings and recommendations related to updating ADC’s 
authorizing statute, strategic planning efforts by ADC, greater oversight of ADC’s Executive 
Director by the ADC Board, strengthening ADC’s policies and procedures, and improving 
ADC’s financial and accounting practices.  The Committee also made findings and 
recommendations related to ADC’s land and water management portfolio on Kauai that 
were largely omitted and ignored in Audit Report No. 21-01. 

 

AUTHORIZING LEGISLATION 

Refocusing, Updating, and Streamlining ADC’s Authorizing Statute 
Commentary 

ADC’s enabling statute, Chapter 163D, HRS, places great emphasis on marketing and 
developing agricultural exports to replace sugar and pineapple.  The Committee finds that 
Chapter 163D, HRS, needs to reflect the current realities of agriculture.  For the past two 
centuries, Hawaii’s agricultural industry has largely been driven by its anchor tenants, 
beginning with sugar and pineapple plantations in the 19th and 20th centuries and more 
recently with seed companies on ADC’s lands in Kauai.  However, similar to the exodus of 

 
118 Audit Report No. 21-01. 
119 Audit Report No. 21-01, p. 4-5. 

https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=10
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sugar and pineapple plantations, seed companies are starting to leave and/or reduce their 
footprint in Hawaii. 

Given the change in social, political, and economic factors affecting agriculture in recent 
decades, ADC’s authorizing statute is not well aligned with the current state of agriculture and 
state goals supporting local food production.  The Committee recognizes that Hawaii’s 
agricultural industry and its food crops are no longer just about export and large-scale, 
industrial farming.  The Committee recommends that ADC’s authorizing statute should be 
amended to support the achievement of local food self-sufficiency in a manner that is 
economically and environmentally sustainable while continuing to help develop and foster 
Hawaii’s agricultural export economy. 

Whenever feasible, the Committee also finds that ADC should collaborate with other 
agencies to achieve its purposes and assist its tenants.  The Committee recommends that 
ADC’s authorizing statute be amended to remove or modify functions that are performed by 
other agencies.  For example, Chapter 163D, HRS, should deemphasize financing, marketing, 
data gathering, and analysis since these functions are performed by other agencies, such as 
the Department of Agriculture (DOA).120  Instead, ADC should collaborate with DOA to 
provide these resources to its lessees and licensees.  ADC should also work with the 
Department of Education as part of the Hawaii Farm to School Program and emphasize local 
production for local consumption.121 

Audit Report No. 21-01 recommended that ADC “[u]pdate and revise its mission statement to 
reflect the corporation’s purpose more completely as intended by the Legislature to address, 
among other things, facilitating the development of Hawai‘i-based agricultural enterprises 
and strategies to promote, market, and distribute Hawai‘i-grown agricultural crops and value-
added products in local, national, and international markets.”122  The Committee agrees in 
part with this recommendation that ADC should ”facilitat[e] the development of Hawaii-
based agricultural enterprises” by also prioritizing and entering into lease agreements 
designed to increase the production of local agriculture products and supporting small 
farmers.  The Committee does not believe that ADC’s mission statement or resources should 
be focused on promotion and marketing strategies because DOA already performs these 
promotion and marketing functions.  Instead, ADC and DOA should collaborate on promotion 
and marketing functions, with DOA taking the primary lead on developing strategies to 
promote, market, and distribute Hawaii-grown agricultural crops and value-added products in 
local, national, and international markets as recommended by the Auditor. 

 
120 See Appendix C:  ADC Closing Statement, p. 8. 
121 HRS §§302A-405.5 and 302A-405.6. 
122 Audit Report No. 21-01, p. 35. 

https://www.capitol.hawaii.gov/hrscurrent/Vol05_Ch0261-0319/HRS0302A/HRS_0302A-0405_0005.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol05_Ch0261-0319/HRS0302A/HRS_0302A-0405_0006.htm
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=41
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On August 25, 2021, the ADC Board voted to keep ADC’s current mission statement, which is 
to “acquire and manage, in partnership with farmers, ranchers, and aquaculture groups, 
selected arable lands, water systems and infrastructure for commercial agricultural use, and 
to direct research into areas that will lead to the development of new crops, markets, and 
lower production costs.”123  The Committee recommends that ADC update its mission 
statement to incorporate any changes to its authorizing statute that the Legislature may 
enact based on this Committee’s recommendations.  Every five years thereafter, this 
Committee recommends that ADC review its mission statement to ensure that it does not 
become outdated. 

Recommendation 

The Committee recommends amending Chapter 163D, HRS, to refocus, update, and 
streamline ADC’s authorizing statute to reflect the current state of farming and focus on 
Hawaii’s needs for local agricultural products in addition to export products.  Specifically, the 
Committee recommends: 

(1) Having ADC prioritize entering into lease agreements designed to increase the 
production of local agricultural products for local consumption and supporting 
small farmers, while continuing to focus on commercial exports; 

(2) Aligning plans and projects with recently set goals for the purchasing of local 
agriculture products for local consumption; 

(3) Making various changes throughout Chapter 163D, HRS, to deemphasize 
marketing and emphasize production for local consumption; and 

(4) Amending ADC’s powers, duties, and responsibilities to repeal functions 
performed by other agencies. 

The Committee also recommends that ADC coordinate and administer programs to increase 
local production of agricultural products for local consumption, reduce the State’s reliance on 
imported agricultural products, and increase access to farmland and related infrastructure for 
local farmers and cooperatives. 

 
123 Minutes of the ADC Board Meeting Held Virtually on August 25, 2021.  The Committee notes 
that ADC's website includes a different mission statement ("The mission of the Agribusiness 
Development Corporation (ADC) is to provide leadership and advocacy for the conversion of 
agribusiness into a dynamic growth industry through the use of financial and other tools 
enabled by the founding legislation for the pursuit of specific projects to achieve the 
legislative objectives"). 

https://hdoa.hawaii.gov/adc/files/2021/11/2021-08-25-Board-Minutes-Approved.pdf
https://www.hawaiiag.org/hdoa/adc.htm
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The Committee recommends that ADC update its mission statement based on these changes 
every five years thereafter. 

 

Planning 
Commentary 

Current Planning 

Section 163D-5, HRS, requires ADC to prepare the Hawaii Agribusiness Plan that defines and 
establishes goals, objectives, policies, and priority guidelines for its agribusiness development 
strategy.124  Audit Report No. 21-01 found that ADC had not developed the Hawaii 
Agribusiness Plan and had no agricultural development plans for any of its projects as required 
by Chapter 163D, HRS.125  As a result, the Report criticized ADC’s land acquisitions as being 
driven by legislative directives and corresponding appropriations and not ADC strategy.126 

The Committee recognizes that ADC subsequently submitted a Hawaii Agribusiness Plan 2021 
to the ADC Board in December 2020.127  ADC indicated that it will update the plan and 
review its progress annually.  The Committee also recognizes that ADC has plans for large 
portions of its portfolio, including certain regions and projects like the Whitmore Food Hub, and 
that the Kekaha Agriculture Association has its own planning efforts. 

Although the Hawaii Agribusiness Plan 2021 is a good start, the Committee agrees with 
statements from members of the ADC Board that the plan should include metrics, timeframes, 
and budgetary expectations.128  The Committee supports the planning efforts of the current 
ADC Board. 

Auditor Recommendations and Statutory Amendments 

The Committee partially agrees with the Auditor’s recommendations that ADC: 

(1) Prepare, and revise as required, the Hawaii Agribusiness Plan; and 

 
124 HRS §163D-5. 
125 Audit Report No. 21-01, p. 2. 
126 Audit Report No. 21-01, p. 29-30. 
127 See Appendix F:  Hawaii Agribusiness Plan 2021 (December 2020); Audit Report No. 21-01, 
p. 32. 
128 Testimony of ADC Board Ex-Officio Members M. Kaleo L. Manuel and Mary Alice Evans on 
November 17, 2021. 

https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0005.htm
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=8
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=35
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=38
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=38
https://www.youtube.com/watch?v=Cb0oVLYsVvY
https://www.youtube.com/watch?v=Cb0oVLYsVvY
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(2) Prepare short- and long-range strategic plans to facilitate development of 
Hawaii-based agricultural enterprises to grow and export agricultural crops and 
value-added products.129 

The Committee finds that ADC should be collaborating with DOA on its planning efforts.  DOA 
should lead the industry and be involved with larger planning for the entire agriculture 
industry. 

The Committee also finds that ADC’s Hawaii Agribusiness Plan and short- and long-range 
strategic plans should focus on ADC and its tenants and surrounding properties.  ADC should 
not be responsible for preparing a Hawaii Agribusiness Plan for the state agriculture industry as 
a whole.  Statutory language requiring the Hawaii Agribusiness Plan should be refocused on 
planning for ADC and functions performed by other state agencies should not be required of 
ADC. 

Section 163D-5(a), HRS, currently requires the Hawaii Agribusiness Plan to include: 

(1) An inventory of agricultural lands with suitable adequate water resources that 
are or will become available due to the downsizing of the sugar and pineapple 
industries that can be used to meet present and future agricultural production 
needs; 

(2) An inventory of agricultural infrastructure that will be abandoned by sugar and 
pineapple industries such as irrigation systems, drainage systems, processing 
facilities, and other accessory facilities; 

(3) An analysis of imported agricultural products and the potential for increasing 
local production to replace imported products in a manner that complements 
existing local producers and increases Hawaii’s agricultural self-sufficiency; 

(4) Alternatives in the establishment of sound financial programs to promote the 
development of diversified agriculture; 

(5) Feasible strategies for the promotion, marketing, and distribution of Hawaii 
agricultural products in local, national, and international markets; 

(6) Programs to promote and facilitate the absorbing of displaced agricultural 
workers into alternative agricultural enterprises; 

 
129 Audit Report No. 21-01, p. 36. 

https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=42
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(7) Strategies to insure the provision of adequate air and surface transportation 
services and supporting facilities to support the agricultural industry in meeting 
local, national, and international market needs; 

(8) Proposals to improve the gathering of data and the timely presentation of 
information on market demands and trends that can be used to plan future 
harvests and production; and 

(9) Strategies for federal and state legislative actions that will promote the 
development and enhancement of Hawaii’s agricultural industries.130 

Audit Report No. 21-01 made several recommendations based on the requirements of the 
Hawaii Agribusiness Plan under section 163D-5, HRS.131  The Committee agrees or partially 
agrees with some of these recommendations, but there are several the Committee disagrees 
with since the functions would be duplicative. 

Although the Committee agrees in part with the Auditor’s recommendation that ADC 
develop inventories of agricultural lands with adequate water resources or agricultural 
infrastructure pursuant to section 163D-5(a)(1) and (2), HRS, the Committee finds that this task 
is too broad in scope for ADC to undertake by itself.132  Instead of focusing on sugar and 
pineapple industries, the scope of the inventories should be focused on inventory of 
agricultural lands within the purview of ADC that are or will become available for any reason 
and available agricultural infrastructure that are controlled by ADC. 

The Committee also finds that section 163D-5(a)(3), HRS, should be amended to address 
ADC’s new focus.  Since the analysis of imported agricultural products is already performed 
by DOA, the Committee finds that this requirement should be repealed and that the Hawaii 
Agribusiness Plan should instead include an analysis and plan for how agricultural lands within 
the purview of ADC can be used to increase local production to replace imported products 
in a manner that complements existing local producers and increases Hawaii’s agricultural 
self-sufficiency.133  DOA should however work with the Legislature to increase its analysis of 
imported agricultural products. 

Rather than develop strategies for federal and state legislative actions that will promote the 
development and enhancement of Hawaii’s agricultural industries, as required under section 
163D-5(a)(9), HRS, the Committee finds that ADC should develop strategies more broadly for 

 
130 HRS §163D-5. 
131 Audit Report No. 21-01, p. 35-36. 
132 See Audit Report No. 21-01, p. 35; HRS §163D-5(a)(1) and (2). 
133 See Audit Report No. 21-01, p. 35; HRS §163D-5(a)(3). 

https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0005.htm
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=41
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=41
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0005.htm
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=41
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0005.htm
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federal, state, county, and community stakeholder actions that will promote the development 
and enhancement of Hawaii’s agricultural industries.134 

The Committee finds all other required portions of the Hawaii Agribusiness Plan under section 
163D-5(a)(4)-(8), HRS, duplicative of functions performed by other agencies.135  As such, it 
would be and is a waste of resources to recreate these functions in ADC.  Therefore, the 
Committee disagrees with recommendations five through nine under Audit Report No. 21-01 
and recommends that the duplicative requirements for the Hawaii Agribusiness Plan be 
repealed.136 

The Committee agrees with the Auditor’s recommendation that ADC prepare or coordinate 
the preparation of business and agricultural development plans, as provided by section 163D-
7, HRS, for each project.137 

The Committee also agrees with the Auditor’s recommendation that ADC submit a report of 
its plans and activities to the Legislature and Governor 20 days before each legislative session, 
as required by section 163D-19, HRS.138  According to Audit Report No. 21-01, the Executive 
Director submitted only three annual reports since 2012.139  The Committee stresses the 
importance of annual reports, which legislators read and rely upon when determining policy.  
Although ADC notes that its annual accomplishments have been included in DOA's annual 
report to the Legislature,140  ADC should ensure that it submits its own annual report in 
compliance with section 163D-19, HRS.141 

Planning Facilitation 

As indicated by a member of the ADC Board, strategic planning is an ongoing process.142  
Yet, ADC does not have a planner.  The Committee partially agrees with the Auditor’s 
recommendation for ADC to “[e]valuate retaining consultants and other outside technical 

 
134 See Audit Report No. 21-01, p. 36; HRS §163D-5(a)(9). 
135 See HRS §163D-5(a)(4)-(8). 
136 Audit Report No. 21-01, p. 35-36. 
137 Audit Report No. 21-01, p. 36 (Recommendation 13 indicates that section 163D-7, HRS, 
requires these actions, however, the statute merely authorizes ADC to "initiate and coordinate 
the preparation of business and agricultural development plans for its projects"); see HRS 
§163D-7. 
138 Audit Report No. 21-01, p. 36; see HRS §163D-19. 
139 Audit Report No. 21-01, p. 30. 
140 Appendix D:  ADC Response to Draft Report, p. 3. 
141 HRS §163D-19. 
142 Testimony of ADC Board Ex-Officio Members M. Kaleo L. Manuel and Mary Alice Evans on 
November 17, 2021. 

https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=42
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0005.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0005.htm
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=41
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=42
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0007.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0007.htm
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=42
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0019.htm
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=36
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0019.htm
https://www.youtube.com/watch?v=Cb0oVLYsVvY
https://www.youtube.com/watch?v=Cb0oVLYsVvY
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assistance to develop a current Hawai‘i Agribusiness Plan, short- and long-term strategic 
plans, business and agricultural development plans, and other tasks necessary to carry out the 
purposes of Chapter 163D, HRS.”143  The Committee finds that ADC should coordinate its 
planning efforts with DOA.  DOA is a large agency with greater resources to assist in planning 
efforts.  To the extent possible, DOA and ADC should also work with the Office of Planning and 
Sustainable Development, which provides statewide planning assistance.  However, the 
Committee understands that neither the Office of Planning and Sustainable Development nor 
ADC currently have the extra capacity to take on ADC’s current planning efforts.  Therefore, 
the Committee finds that the Legislature should at least provide a one-time appropriation of 
$100,000 for a consultant to assist in preparing and finalizing the Hawaii Agribusiness Plan, 
including the facilitation of community stakeholder involvement, which is critical in any 
planning process. 

Recommendation 

The Committee recommends that by July 1, 2024, ADC, in coordination with DOA, prepare 
and post on its website, a Hawaii Agribusiness Plan that is specific to ADC and its focus.  The 
Plan should specifically include: 

(1) An inventory of agricultural lands within the purview of ADC with suitable 
adequate water resources that are or will become available and can be used 
to meet present and future agricultural production needs; 

(2) An inventory of available agricultural infrastructure such as irrigation systems, 
drainage systems, processing facilities, and other accessory facilities that are 
controlled by ADC; 

(3) An analysis and plan for how these lands can be used to increase local 
production to replace imported products in a manner that complements 
existing local producers and increases Hawaii’s agricultural self-sufficiency; and 

(4) Strategies for federal, state, county, and community stakeholder actions that 
will promote the development and enhancement of Hawaii’s agricultural 
industries. 

The Committee further recommends that ADC, in coordination with DOA, update the Hawaii 
Agribusiness Plan every five years thereafter. 

All other statutory requirements for the Hawaii Agribusiness Plan should be repealed since 
these functions are currently performed by other agencies.  However, the Committee 

 
143 Audit Report No. 21-01, p. 36. 

https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=42
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recommends that DOA work with the Legislature to increase its analysis of imported 
agricultural products. 

The Committee agrees with the Auditor’s recommendation that ADC “develop goals, 
objectives, policies, and priority guidelines that articulate and outline an agribusiness 
development strategy.”  The Committee further recommends that the goals developed for 
ADC’s agribusiness development strategy include specific one-, five-, and ten-year objectives 
and measurable outcomes.  These objectives and measurable outcomes should have annual 
performance goals and measures upon which ADC can be evaluated annually to determine 
whether it is on track to meet the objectives and measurable outcomes.  The Hawaii 
Agribusiness Plan should also include metrics, timeframes, and budget expectations as part of 
ADC’s agribusiness development strategy. 

To assist ADC and DOA with preparing the Hawaii Agribusiness Plan, the Committee 
recommends that by July 1, 2022, ADC work with the Office of Planning and Sustainable 
Development or a consultant to draft a final plan.  The Committee recommends that the 
Legislature appropriate $100,000 for a consultant to assist in preparing and finalizing the 
Hawaii Agribusiness Plan, including the facilitation of community stakeholder involvement. 

The Committee further recommends that ADC, in coordination with DOA, develop short- and 
long-range plans to help ADC tenants and surrounding properties.  ADC should also prepare 
or coordinate the preparation of business and agricultural development plans, as provided by 
section 163D-7, HRS, for each project. 

In general, DOA and ADC should work with the Office of Planning and Sustainable 
Development, or evaluate retaining consultants and other outside technical assistance, if 
necessary, to develop the Hawaii Agribusiness Plan, short- and long-term strategic plans, 
business and agricultural development plans, and other tasks necessary to carry out the 
purposes of Chapter 163D, HRS. 

The Committee also recommends that ADC submit a report of its plans and activities to the 
Legislature and Governor 20 days before each legislative session, as required by section 163D-
19, HRS. 

 

Executive Director, Staff, and ADC Board 
Commentary 

There has been a lack of alignment between past ADC Board leadership, executive, and 
legislative direction and the direction adopted by the ADC Executive Director, in some large 
part because ADC board members are primarily oriented toward business and are less 
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knowledgeable about farming,144 are overly deferential to the Executive Director, and have 
not provided sufficient oversight, regulation, and direction. 

The Committee agrees with the Auditor’s recommendations that the ADC Board and ADC 
develop and document annual goals and measures for the Executive Director and each staff 
and evaluate these individuals at least annually and document the evaluations.145 

The Committee also agrees with the Auditor’s recommendation for the ADC Board to 
document the specific authority delegated to the Executive Director, including, but not 
limited to, the types of access and use of ADC property the Executive Director can approve 
without notice to or approval by the Board; and the rent credits and other amendments to 
Board-approved contract terms the Executive Director can approve without notice to or 
approval by the Board.146 

The Committee recognizes that implementation of these recommendations by the ADC 
Board and ADC is ongoing and that the Board and ADC are engaging in the process in a 
meaningful way.  Members of the ADC Board testified that the Executive Director is evaluated 
annually by a Permitted Interaction Group of the Board using metrics based on the Executive 
Director’s job description and ADC’s authorizing statute.147  ADC testified that it uses a system 
to evaluate the performance of new hires and that it is working on a process for evaluating all 
staff.148  In its closing statement to the Committee, ADC indicated that the ADC Board's 
delegation to the Executive Director of the authority to issue rights of entry is legitimate and 
not a lack of oversight by the Board and that the Board is currently vetting policies on credits 
and other recurring requests from tenants through its policy committee.149  The Committee 
continues to support this process by ADC and recommends codifying the requirement of 
annual performance evaluations of the Executive Director by the ADC Board. 

The Committee wants to ensure that ADC is managed by board members with knowledge 
and experience of local agricultural production and sustainable forms of food production.  
The Committee recommends amending the membership of the ADC Board by adding two 
additional members to be appointed by the Governor, and designating that at least three 

 
144 Although the new ADC Board Chairperson overcomes this objection, he has indicated that 
he may serve a short term.  See Testimony of ADC Board Chairperson Frederick Lau on 
November 18, 2021. 
145 Audit Report No. 21-01, p. 38-39. 
146 Audit Report No. 21-01, p. 39-40. 
147 Testimony of ADC Board Ex-Officio Members M. Kaleo L. Manuel and Mary Alice Evans on 
November 17, 2021. 
148 Testimony of ADC on September 21, 2021. 
149 Appendix C:  ADC Closing Statement, p. 7. 

https://www.youtube.com/watch?v=ZMmx8SNe7T0
https://www.youtube.com/watch?v=ZMmx8SNe7T0
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=44
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=45
https://www.youtube.com/watch?v=Cb0oVLYsVvY
https://www.youtube.com/watch?v=Cb0oVLYsVvY
https://www.youtube.com/watch?v=i1Nn2URhp_Y
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members have substantial experience in local food production, at least one member has 
substantial experience in organic and natural farming practices, and at least one member 
has demonstrated expertise in Native Hawaiian traditional and customary agricultural 
practices.  To ensure Board members have broad knowledge and experience with local 
agricultural production, the Committee recommends that the Governor consult with 
appropriate government and community agricultural stakeholders, such as the Office of 
Hawaiian Affairs, University of Hawaii West Oahu Sustainable Community Food Systems 
Program, Hawaii Farm Bureau, Hawaii Farmers Union United, Hawaii Organic Farmers 
Association, Hawaii Crop Improvement Association, and Hawaii Cattlemen’s Council, when 
appointing members. 

The Committee also agrees with the Auditor’s recommendation that ADC fill vacant staff 
positions with qualified persons in a timely manner.150  Audit Report No. 21-01 found that the 
ADC Board was performing tasks that should be handled by ADC staff.151  When vacancies 
arise, ADC should work on filling those vacant positions promptly to allow the ADC Board to 
focus on its responsibilities.  As of August 5, 2021, ADC reports that all its funded positions are 
fully staffed.152  ADC currently has one unfunded asset manager position.  The Committee 
finds that ADC should fund this asset manager position and add an accountant position to 
manage ADC’s financial records. 

Recommendation 

The Committee recommends that the ADC Board be required to and continue its efforts to 
annually conduct performance evaluations of the Executive Director and staff and clarify the 
delegation of ADC Board authority to the Executive Director. 

The Committee also recommends that ADC fill vacant staff positions with qualified persons in 
a timely manner.  To help ADC fill its vacant asset manager position, the Committee 
recommends that the position be funded.  

Lastly, the Committee recommends amending the membership of the ADC Board by: 

(1) Adding two additional members to be appointed by the Governor; 

(2) Requiring that at least: 

(A) Three board members have substantial experience in local food 
production; 

 
150 Audit Report No. 21-01, p. 38. 
151 Audit Report No. 21-01, p. 44. 
152 Appendix C:  ADC Closing Statement, p. 6. 

https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=44
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=50
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(B) One board member has substantial experience in organic and natural 
farming practices; and 

(C) One board member has demonstrated expertise in Native Hawaiian 
traditional and customary agricultural practices; and 

(3) Requiring the Governor to consult with appropriate government and 
community agricultural stakeholders, such as the Office of Hawaiian Affairs, 
University of Hawaii West Oahu Sustainable Community Food Systems Program, 
Hawaii Farm Bureau, Hawaii Farmers Union United, Hawaii Organic Farmers 
Association, Hawaii Crop Improvement Association, and Hawaii Cattlemen’s 
Council, when appointing board members.  

 

POLICIES AND PROCEDURES 

Written Policies and Procedures 
Commentary 

The Committee finds that ADC would benefit from establishing robust and detailed written 
policies and procedures.  ADC’s current Land Management Policies and Guidelines, last 
updated in 2009, are inadequate to properly manage the assets for which ADC is 
responsible.153  The four-page document only provides general guidance, with specific 
sections on acreage assignments, rents and other terms, and tenant selection criteria.  The 
Committee agrees with Audit Report No. 21-01’s recommendation for ADC to develop written 
policies and procedures regarding ADC board oversight, land and other ADC-owned 
property disposition application processes, property management, and file and document 
management.154   

However, the Committee disagrees with Audit Report No. 21-01's recommendation for ADC to 
promulgate administrative rules.155  Although ADC has been authorized to adopt 
administrative rules under Chapter 91, HRS, since it was established in 1994, it has not exercised 
this authority.156  ADC has explicitly rejected establishing rigid administrative rules and 

 
153 Appendix G:  ADC Land Management Policies and Guidelines (2009 Revision); Audit Report 
No. 21-01, p. 4. 
154 Audit Report No. 21-01, p. 36-37. 
155 Audit Report No. 21-01, p. 38. 
156 See HRS §163D-4 (authorizing ADC to "[a]dopt rules under chapter 91 necessary to 
effectuate [Chapter 163D, HRS] in connection with its projects, operations, and properties"); 
HRS §163D-8 (authorizing ADC to adopt rules pursuant to Chapter 91, unless and except as 

https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=10
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=10
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=42
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=44
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0004.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0008.htm
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procedures in the past157 and questioned whether it should establish administrative rules 
pursuant to recommendation 22 in Audit Report No. 21-01 since it would diminish ADC’s 
flexibility, inhibit innovation, and further delay its processes.158  Rather than adopt 
administrative rules as suggested in Audit Report No. 21-01, the Committee recommends that 
ADC be required to draft and publish its written policies and procedures by January 1, 2023, to 
address the topics discussed under Recommendation 22 of Audit Report No. 21-01.   

In addition to the subject areas discussed under recommendations 18 and 22 of Audit Report 
No. 21-01, ADC’s policies and procedures should address BOA approval of ADC’s agricultural 
projects, agricultural development plans, and project facility programs.159  Audit Report No. 
21-01 specifically recommended that ADC: 

(1) Obtain and document approval by BOA for agricultural projects, agricultural 
development plans, and project facility programs, before implementation, as 
required by section 163D-8.5, HRS; and 

(2) Obtain from BOA its policies and procedures for approval of ADC’s projects 
under section 163D-8.5, HRS, including any delegations of authority.160 

Section 163D-8.5, HRS, requires all agricultural projects, agricultural development plans, and 
project facility programs developed by ADC to be approved by BOA before 
implementation.161  For over the past decade, ADC has been relying on BOA’s 2008 
delegation of authority to the BOA Chairperson to approve ADC projects, plans, and 
programs.162  The Committee finds this practice acceptable and notes that it is standard 
across other boards.  Section 26-16, HRS, specifically authorizes BOA to delegate to the 
Chairperson “such duties, powers, and authority, or so much thereof, as may be lawful or 
proper for the performance of the functions vested in the board.”163  Three BOA members, 

 
otherwise provided by law, "to establish the method of undertaking and financing project 
facilities in a project area"). 
157 See Appendix G:  ADC Land Management Policies and Guidelines (2009 Revision), p. 1 
(stating that it would be premature for ADC to establish rigid administrative rules and 
procedures at that time because ADC was "still in the process of developing models to handle 
agricultural lands and infrastructure"). 
158 Testimony of ADC on September 21, 2021. 
159 Audit Report No. 21-01, p. 36. 
160 Audit Report No. 21-01, p. 36. 
161 HRS §163D-8.5. 
162 Minutes of the Board of Agriculture on February 26, 2008. 
163 HRS §26-16. 

https://www.youtube.com/watch?v=i1Nn2URhp_Y
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=42
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=42
https://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0163D/HRS_0163D-0008_0005.htm
https://hdoa.hawaii.gov/blog/board-actions/board-actions-for-2-26-08/
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0026/HRS_0026-0016.htm
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including the BOA Chairperson, sit on the ADC Board and can question, discuss, deliberate, 
and vote when the ADC Board votes on projects, plans, and programs.   

The Committee also notes that in its review of the minutes of BOA meetings, BOA was apprised 
of and approved significant ADC plans and projects.164  This signals to the Committee that the 
current delegation and communication process is working.  Rather than recommending that 
ADC obtain approval from BOA for all projects, plans, and programs or that BOA regularly 
redelegate its approval authority to the BOA Chairperson, the Committee recommends that 
ADC should establish policies and procedures for when ADC must obtain affirmative approval 
from BOA for agricultural projects, agricultural development plans, and project facility 
programs involving substantive matters or matters of public concern. 

Audit Report No. 21-01 also recommended that ADC “[o]btain an opinion from the State 
Procurement Office as to whether the corporation’s practice of offering negotiated rent 
credits to tenants and prospective tenants in exchange for services in common areas, 
unoccupied properties, or properties occupied by other tenants, such as road and reservoir 
construction, and/or materials is permitted under the Hawai‘i Procurement Code.”165  ADC 
views it as a contract term which commercial lessees understand as tenant improvements.   

The Committee disagrees with the Auditor’s recommendation and finds that ADC should 
address the issue of rent credits and tenant improvements through its written policies and 
procedures.  The Committee views rent credits as a valuable tool, especially when ADC does 
not have the adequate resources to administer or pay for the improvements.  The Committee 
recognizes that the ADC Board has created a new policy committee that will be able to 
incorporate comments and concerns gleaned from the public, this Committee, and Audit 
Report No. 21-01, including policies on credits and other recurring requests from tenants.166  
ADC’s written policies and procedures should provide the ADC Board and employees with a 

 
164 See BOA, Minutes of BOA October 25, 2001 Meeting (Approved December 13, 2001) 
(approval of request for (1) Master leases from DLNR to the Department of Hawaiian Home 
Lands for Kekaha Agricultural Lands; (2) RP from DLNR for water use and system management 
for irrigation systems serving kekaha agricultural lands; and (3) Right of entry from DLNR for 
management and site control, as necessary); BOA, Minutes of BOA February 26, 2008 Meeting 
(delegation of BOA authority to BOA Chair to approve ADC projects); BOA, Minutes of the 
BOA November 24, 2009 Meeting (update on ADC Projects including Kekaha, Waiahole, and 
others); BOA, Minutes of the BOA May 24, 2011 Meeting (overview of ADC projects at Kalepa 
and Kekaha, including site visit); BOA, Minutes of the BOA March 25, 2014 Meeting (approval 
of the Whitmore Project); and BOA, Minutes of the BOA May 27, 2014 Meeting (presentation 
on updates of new agricultural activities at Kekaha and awarding of RPs and land licenses in 
Kalepa). 
165 Audit Report No. 21-01, p. 38. 
166 Appendix C:  ADC Closing Statement, p. 6-7. 

https://hdoa.hawaii.gov/blog/board-actions/708/
https://hdoa.hawaii.gov/blog/board-actions/board-actions-for-2-26-08/
https://hdoa.hawaii.gov/blog/board-actions/board-actions-for-11-24-09/
https://hdoa.hawaii.gov/blog/board-actions/board-actions-for-11-24-09/
https://hdoa.hawaii.gov/blog/board-actions/board-actions-for-5-24-11-meeting/
https://hdoa.hawaii.gov/wp-content/uploads/2012/12/BOA-minutes-3.25.141.pdf
https://hdoa.hawaii.gov/wp-content/uploads/2012/12/BOA-minutes-5.27.14.pdf
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=44
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better framework to follow and ensure transparency and accountability in the conduct of 
ADC.  The written policies and procedures should be subject to approval by the ADC Board in 
a meeting open to the public.   

The Committee recognizes the importance of community engagement in state government 
processes to build community trust.  The use of interactive conference technology in remote 
hearings during the COVID-19 pandemic has enabled greater community stakeholder 
engagement, particularly for rural or neighbor island communities.167  The Committee 
recommends that ADC be required to conduct ADC Board meetings with hybrid in-person 
and virtual participation allowed.  The Committee recognizes that continuing this practice 
may require additional funds from the Legislature.  Therefore, the Committee also 
recommends that the Legislature appropriate sufficient funds to enable virtual and remote 
participation in Board meetings. 

Recommendation 

The Committee recommends that by July 1, 2023, ADC develop robust and detailed written 
policies and procedures on ADC board oversight, land and other ADC-owned property 
disposition application processes, property management, and file and document 
management in accordance with recommendation 18 under Audit Report No. 21-01. 

These robust and detailed written policies and procedures should also address: 

(1) The application process for the use of ADC’s lands and other assets, including 
its process for evaluating applications; 

(2) ADC’s administration and enforcement of the terms and conditions of licenses, 
permits, rights of entry, and other conveyance instruments, including those 
relating to inspections, notices of default, termination, eviction, and appeal 
rights; 

(3) Criteria and other procedures to create subsidiaries; 

(4) Criteria and other procedures for any coventure in qualified securities of an 
agricultural enterprise and to make direct investment in an agricultural 
enterprise; 

(5) Criteria and other procedures to exercise ADC’s right of withdrawal from 
licenses, permits, and rights of entry;  
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(6) When ADC must obtain affirmative approval from the Board of Agriculture 
(BOA) for agricultural projects, agricultural development plans, and project 
facility programs involving substantive matters or matters of public concern; 
and 

(7) Criteria and other procedures to apply and qualify for rent credits. 

ADC should maintain, periodically update, and post on its website these written policies and 
procedures. 

To foster community trust and engagement, the Committee recommends that ADC be 
required to hold its Board meetings with hybrid in-person and virtual participation allowed.  
The Committee further recommends that the Legislature appropriate sufficient funds to 
enable virtual and remote participation in Board meetings.  

 

Electronic Database and Filing System 
Commentary 

The Committee agrees with the Auditor’s recommendation for ADC to create: 

(1) An electronic database system that includes an inventory of ADC’s lands, 
improvements, and other assets; and 

(2) A filing system (or electronic document management system) that maintains 
documents in an organized manner and allows for the efficient retrieval of 
documents and/or files.168 

As mentioned in Audit Report No. 21-01, ADC’s prior secretary was responsible for the filing 
and document management system at ADC.169  Currently, all staff are responsible for 
scanning and saving soft files, and the secretary is responsible for filing all hard copies.  ADC 
reported to the Committee that it recently selected a vendor and sent a request to the 
Governor to approve the procurement of a land/documents management platform and 
consultant to assist ADC with implementing an electronic database and filing system.170  
ADC’s Property Management System will be developed by Yardi Systems, which also 
developed DLNR’s new Voyager system.  ADC expects the system to be geared towards a 

 
168 Audit Report No. 21-01, p. 37-38. 
169 Audit Report No. 21-01, p. 18. 
170 Solicitation No. B22000494, Property Management Software, HIePro State of Hawaii 
eProcurement. 

https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=43
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=24
https://hiepro.ehawaii.gov/public-display-award.html?rfid=10365
https://hiepro.ehawaii.gov/public-display-award.html?rfid=10365
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smaller entity such as ADC and will assist ADC with its land management activities and 
accounting.171 

Recommendation 

The Committee recommends that ADC create: 

(1) An electronic database system that includes an inventory of ADC’s lands, 
improvements, and other assets.  The database should include all information 
reasonably necessary to manage those assets, such as the material terms of 
licenses, permits, rights of entry, and other agreements to use or occupy ADC 
assets; and should allow ADC to generate reports necessary for management 
of its assets, such as current tenant lists, vacancy rates, rent rolls, rent reopening 
dates, and license, permit, or right of entry termination dates; and 

(2) A filing system (or electronic document management system) that maintains 
documents in an organized manner and allows for the efficient retrieval of 
documents and/or files. 

 

Standardized Lease or License Template 
Commentary 

The Committee finds that ADC’s leases and licenses do not include provisions on land 
remediation to ensure that lands revert to ADC in farmable condition.  It is important to 
protect the State from absorbing the costs of land remediation when a tenant vacates or 
terminates the lease. 

ADC testified that it has already spoken with some of its bigger tenants on Kauai that have 
licenses expiring soon about remediation.172  The Committee recognizes that it may be 
challenging for ADC to introduce remediation clauses into its licenses because it may not 
have soil baseline studies from when the land was originally leased to the tenant.  Moving 
forward, ADC should conduct soil baseline studies before leasing or licensing land and require 
an Environmental Site Assessment with soil samples before lease or license termination to 
ensure that the tenant remediates the soil back to its original condition. 

Recommendation 

 
171 Testimony of ADC on September 21, 2021. 
172 Testimony of ADC on October 21, 2021. 

https://www.youtube.com/watch?v=i1Nn2URhp_Y
https://www.youtube.com/watch?v=NCe14LJJSJY
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The Committee recommends that ADC develop a standardized lease or license template 
that includes provisions to address environmental issues in the event environmental mitigation 
is needed.  Specifically, the Committee recommends requiring ADC to test the soils of all its 
lands and lessees and licensees to remediate soil before vacating ADC lands or terminating 
the lease. 

 

Property Management 
Commentary 

The Committee partially agrees with the recommendation in Audit Report No. 21-01 that ADC 
“[e]valuate the retention of a private property management company to manage some or 
all of ADC’s properties.”173  ADC indicated that prior attempts to hire a private property 
manager were denied approval as violative of civil service laws and collective bargaining 
provisions. 174  However, ADC has been granted approval to contract with a Kekaha 
consultant for the very specific and limited purpose of assisting with the operation and 
maintenance of the pumps that drain water from the Mana plain to the Pacific Ocean. 

According to ADC, it currently has one property manager who is responsible for over 20,000 
acres of land on the islands of Oahu, Kauai, and Hawaii.  The property manager is required to: 

(1) Manage all of ADC’s leases, licenses, RPs, and water user agreements, 
including enforcement of terms and conditions; 

(2) Conduct routine inspections of all properties; 

(3) Visit Kauai at no less than a quarterly basis, for at least two days at a time; 

(4) Prepare all written submissions and recommendations to the ADC Board and 
present the recommendations to the ADC Board at duly noticed meetings; 

(5) Respond to emergency calls, as needed; 

(6) Oversee all trespassing instances and removal of abandoned vehicles and 
trash, such as medical waste products; and 

(7) Work closely with the Honolulu Police Department to ensure the best 
surveillance and enforcement. 

 
173 Audit Report No. 21-01, p. 38. 
174 ADC tried to find a management company for its properties on Kauai since ADC does not 
have a physical presence on Kauai. 

https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=44
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The Committee heard extensive testimony about the agricultural cooperatives comprised of 
ADC tenants on Kauai—the Kekaha Agriculture Association (KAA) and Kalepa Koalition.175  
Both agricultural cooperatives are Chapter 421, HRS, agricultural cooperative associations.  
KAA is comprised of large, anchor tenants of ADC and through a Memorandum of 
Agreement with ADC, it operates, maintains, and improves the Kokee and Kekaha ditches 
and infrastructure in Kekaha.  Rental rates charged for Kekaha lands are below market rent to 
subsidize the services and out-of-pocket expenses of KAA.  As stated in Audit Report No. 21-01, 
KAA provides “a great deal of the capital for the agricultural infrastructure, such as the roads, 
drainage canals and ravines, irrigation systems, and electrical systems, as well as valuable 
expertise on potential agricultural activities and agronomically viable crops for the area.”176  
However, ADC still manages the day-to-day operational decisions. 

ADC tenants in Kalepa are required to join the Kalepa Koalition, which is a smaller 
organization comprised mostly of small family farmers.  The Kalepa Koalition is responsible for 
maintaining the internal roads, gates, and locks on Kalepa lands.  Unlike with KAA, Kalepa 
Koalition members are unable to subsidize their operating expenses and therefore are more 
dependent on ADC to provide the necessary capital to upkeep roads. 

Given the overall success of KAA and the Kalepa Koalition in managing ADC properties, the 
Committee finds that ADC should establish a similar model for its Oahu lands. 

The Committee recognizes that security issues, such as trespassing and the abandonment of 
vehicles on ADC’s lands, will be a persistent issue for ADC that will require collaboration with 
other enforcement agencies.  ADC has made significant progress with licensing its vacant 
lands on Oahu where security issues present the greatest challenge to ADC.  The Committee 
finds that the consistent presence of tenants on the lands and the formation of an agricultural 
cooperative association comprised of ADC’s Oahu tenants will reduce the occurrence of 
security issues.  Until then, the Committee finds that $500,000 should be appropriated for 
security of ADC’s vacant properties. 

Recommendation 

The Committee recommends that ADC facilitate the establishment of a tenant agricultural 
cooperative association for its lands on Oahu, similar to the agricultural cooperative 
associations comprised of ADC tenants on Kauai.  All tenants should be required to join and 
pay dues to the association (similar to Common Area Maintenance).  The association should 
be governed by a board of tenants of ADC lands and be responsible for security expenses. 

 
175 See Testimony of ADC on October 21, 2021; Testimony of KAA Representatives on 
November 18, 2021. 
176 Audit Report No. 21-01, p. 48. 

https://www.youtube.com/watch?v=NCe14LJJSJY
https://www.youtube.com/watch?v=EhBrzC15hOg
https://www.youtube.com/watch?v=EhBrzC15hOg
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=54
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Until a tenant agricultural cooperative association is established on ADC’s Oahu lands, the 
Committee recommends that $500,000 be appropriated for security of ADC’s vacant 
property. 

The Committee also recommends that ADC evaluate the need to procure insurance against 
loss in connection with ADC-owned properties, pursuant to recommendation 22 under Audit 
Report No. 21-01. 

 

Training 
Commentary 

The Committee agrees with the Auditor’s recommendation for the ADC Board to attend 
training on the State’s open meetings law (the Sunshine Law), Part I of Chapter 92, HRS.177 

Audit Report No. 21-01 also recommended that ADC attend training on the Hawaii 
Procurement Code, codified under Chapter 103D, HRS.178  ADC testified that it does not have 
a formal procurement officer, but its project manager is fully trained and certified for what 
they are required to do.179  The Committee agrees with the Auditor and finds that ADC should 
further increase its training on the Hawaii Procurement Code and other useful areas such as 
property management; legal issues, including compliance with federal, state, and county 
laws and regulations, particularly with regard to water issues; and agriculture trends. 

Recommendation 

The Committee recommends that the ADC Board attend training on the State’s open 
meetings law (the Sunshine Law), and that ADC increase training on the Hawaii Procurement 
Code and property management, legal issues, and agriculture trends. 

 

ACCOUNTING RECORDS 

Management of Financial Records 
Commentary 

 
177 Audit Report No. 21-01, p. 40. 
178 Audit Report No. 21-01, p. 38. 
179 Testimony of ADC on September 21, 2021. 

https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=46
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=44
https://www.youtube.com/watch?v=i1Nn2URhp_Y
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Act 28, SLH 2019, authorized and appropriated funds for the Auditor to contract with an 
accounting firm to conduct a financial audit of ADC.180  The Auditor contracted with Accuity 
LLP to conduct financial audits of the financial statements of ADC for the fiscal years ending 
June 30, 2019, and 2020.181  However, due to the organization of ADC’s financial records, 
Accuity LLP was unable to perform its audit on time and suspended its work.182  Similar to 
DLNR, ADC hired KMH LLP to assist in organizing its records and converting its cash basis 
information to accrual basis information.183  Since ADC had never been audited before, 
significant measurements needed to be made which required KMH LLP to pull together 
information dating back to the inception of ADC in 1994.  After ADC hired KMH LLP, Accuity 
LLP restarted its work in fall 2020 and was expected to publish its report on the financial audit 
of ADC in January 2021.184  However, as of this writing, the audit of ADC’s financial statements 
for fiscal year ending June 30, 2019, has not been completed (see “ADC Financial Audit").185 

Since the financial audit of ADC remains ongoing and is expected to make significant 
recommendations to ADC, the Committee finds that the Legislature should appropriate, if 
necessary, $250,000 for a consultant to help ADC address any recommendations that may 
come from the financial audit scheduled to be completed by Accuity LLP pursuant to Act 29, 
SLH 2019.  

The Committee also recognizes that the electronic database and filing system currently under 
development by Yardi Systems should improve ADC's accounting system (see "Electronic 
Database and Filing System").  Moving forward, there should be a dedicated accountant 
position in ADC to help manage its financial records. 

Recommendation 

The Committee recommends that $250,000 be appropriated, if necessary, for a financial 
consultant to help ADC address any recommendations that may come from the financial 
audit scheduled to be completed by Accuity LLP pursuant to Act 29, SLH 2019. 

 
180 Act 28, SLH 2019. 
181 Professional Services Award, RFQ No. 2019-01, Conduct the Financial Audits of the 
Agribusiness Development Corporation for the Fiscal Years Ending June 30, 2019 and 2020, 
Contract No. 67938, Hawaii Awards & Notices Data System. 
182 Audit Report No. 21-01, p. 4. 
183 Testimony of Ross R. Murakami, Partner at KMH LLP, on December 15, 2021. 
184 Audit Report No. 21-01, p. 5. 
185 On June 15, 2020, the Office of the Auditor cancelled the portion of Accuity LLP's contract 
relating to the audit of ADC's financial statements for the fiscal year ended June 30, 2020, due 
to insufficient funds. 

https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HB&billnumber=1561&year=2019
https://hands.ehawaii.gov/hands/awards
https://hands.ehawaii.gov/hands/awards
https://hands.ehawaii.gov/hands/awards
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=10
https://youtu.be/lJPHHQCMM0A?t=1724
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=11
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The Committee also recommends that an accountant position be added to ADC to help 
manage its financial records moving forward. 

 

OMISSIONS 

ADC Financial Audit 
Commentary 

As previously discussed in "Management of Financial Records," Act 28, SLH 2019, authorized 
and appropriated funds for the Auditor to contract with an accounting firm to conduct a 
financial audit of ADC.186   

After hiring KMH LLP to help ADC organize its financial records to complete the financial audit, 
the report on the financial audit from Accuity LLP was expected to be completed in January 
2021.187  However, according to a partner at KMH LLP, several events or issues resulted in the 
further delay of ADC's financial audit by Accuity LLP.  These include the retirement of ADC's 
long-standing administrative services officer in December 2020, the fire that occurred on ADC 
property in September 2021, and outstanding issues involving three agreements on the island 
of Kauai.  

KMH LLP indicated that it had completed the bulk of its work that is considered necessary to 
complete the financial audit in summer 2021.188  KMH LLP submitted its last outstanding 
deliverable, a draft Management Discussion and Analysis, to ADC at the end of September, 
and continues to provide advisory support to ADC until the audit concludes.189  Although the 
Management Discussion and Analysis is a required component for audits of government 
entities, it should not stop the completion of the audit of financial statements.190 

Therefore, the Office of the Auditor should immediately direct Accuity LLP to complete the 
audit of ADC's financial statements for fiscal year ending June 30, 2019.  If there are any 
uncertainties regarding open issues, such as liability estimates related to the September 2021 
fire, the Committee understands auditing procedures allow auditors to issue qualified opinions 
when there are matters that cannot be resolved because of uncertainty or other limitations to 

 
186 Act 28, SLH 2019. 
187 Audit Report No. 21-01, p. 5. 
188 See Testimony of Ross R. Murakami, Partner at KMH LLP, on December 15, 2021; Testimony of 
Ross R. Murakami, Partner at KMH LLP, on January 10, 2022. 
189 Testimony of Ross R. Murakami, Partner at KMH LLP, on January 10, 2022. 
190 Testimony of Ross R. Murakami, Partner at KMH LLP, on January 10, 2022. 

https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HB&billnumber=1561&year=2019
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=11
https://youtu.be/lJPHHQCMM0A?t=2001
https://www.youtube.com/watch?v=maL_8UyKA7k
https://www.youtube.com/watch?v=maL_8UyKA7k
https://www.youtube.com/watch?v=maL_8UyKA7k
https://www.youtube.com/watch?v=maL_8UyKA7k
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the audit process or if there are disagreements.191  A qualified opinion would include an 
explanation of the issue in the report without further delaying the issuance of the report.192  
The Committee is concerned with the timeliness of the financial audit because legislators 
need information now to act in the 2022 Regular Session. 

Recommendation 

The Committee recommends that the Office of the Auditor immediately direct Accuity LLP to 
complete its financial audit of ADC and provide this audit to the Legislature. 

 

Kauai Land and Water Infrastructure Portfolio 
Commentary 

Although the majority of ADC’s lands are located on Kauai, analysis of these lands and the 
significant issues related to management of these lands were largely omitted from Audit 
Report No. 21-01.193 

In part, Auditor Kondo testified before the Committee that this omission was because the 
Kauai lands and the management of those lands had already been risked out of the audit 
during the Office of the Auditor’s risk assessment phase.  Thus, it appears that the Auditor 
determined that the risks were low or not significant for ADC’s Kauai lands because the lands 
already had ongoing operations (i.e., tenants and tenant agricultural cooperative 
associations to manage the lands) when ADC acquired those lands from DLNR through 
executive orders. 

This explanation, however, rings hollow as Audit Report No. 21-01 highlights that there may 
have been serious problems that were identified on Kauai lands that analysts at the Office of 
the Auditor were aware of but simply did not pursue.  In the Report, the Office of the Auditor 
explained that it initially reviewed seven of ADC’s tenant files.194  Two of these tenant files 
examined were Kauai tenants.195  Based on its review of all seven of these tenant files, the 
Office of the Auditor proceeded to require review of all of ADC’s tenant files.196  The reported 

 
191 Testimony of Ross R. Murakami, Partner at KMH LLP, on January 10, 2022. 
192 Testimony of Ross R. Murakami, Partner at KMH LLP, on December 15, 2021; see Testimony of 
Ross R. Murakami, Partner at KMH LLP, on January 10, 2022. 
193 See Audit Report No. 21-01. 
194 Audit Report No. 21-01, p. 18. 
195 Two of seven tenant files requested by the Office of the Auditor on December 13, 2019, for 
purposes of fieldwork were for Kauai tenants. 
196 Audit Report No. 21-01, p. 18. 

https://www.youtube.com/watch?v=maL_8UyKA7k
https://youtu.be/lJPHHQCMM0A?t=2253
https://www.youtube.com/watch?v=maL_8UyKA7k
https://www.youtube.com/watch?v=maL_8UyKA7k
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=24
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=24


CHAPTER 3:  AGRIBUSINESS DEVELOPMENT 
CORPORATION 

Page 59 
1/29/2022 10:49 AM 

“significant deficiencies” found in all these files indicate that there are in fact numerous 
problems with all of ADC’s leases and revocable permits that warrant auditing.197 

The Committee also heard testimony that the completion of the financial audit of ADC by 
Accuity LLP was delayed due to outstanding issues that included three parcels on the island 
of Kauai (see "ADC Financial Audit").198  

The Committee further finds the Office of the Auditor’s decision not to audit ADC’s largest 
land holding and to risk out the Kauai lands very problematic given the reporting on ADC’s 
management practices on Kauai.  Less than three months after Act 28, SLH 2019, was 
enacted requiring an audit of ADC, a federal judge found that ADC had violated the federal 
Clean Water Act by polluting waters on West Kauai without a permit since 2015.199   

The Committee, after a cursory review of the public record on Kauai’s ADC lands, also found 
an Environment Hawaii article from October 2016 about the exodus of anchor tenants in 
Kekaha, Kauai who were abandoning land.200  Coupled with the documentary evidence 
received from ADC through this Committee’s subpoena powers, the article raised several 
significant issues that warrant further review.  These issues include: (1) the potential impact to 
ADC when KAA tenants terminate their licenses or permits earlier than anticipated and exit 
the KAA agreement; (2) whether ADC has sufficient early termination penalties and is 
enforcing these penalties and other license or permit terms to the benefit of the State; and (3) 
whether there are appropriate land remediation requirements in licenses and permits as 
tenants either return their properties back to ADC or extend licenses and revocable permits 
with ADC.   

The Committee finds these issues critically important because, similar to DLNR and its issues 
regarding licenses and revocable permits on public lands, ADC must work with existing 
tenants that have agreement termination dates to either extend or terminate those 
agreements and make those lands available to others, and these issues should be considered 

 
197 Audit Report No. 21-01, p. 18-19. 
198 The lease or licenses agreements provided directly by ADC to Accuity LLP on December 
10, 2021, were related to the Hanahanapuni Farm agreement in Kalepa, Kauai and the 
Hawaii Labor Solutions, Inc. and Kokee Farms licenses in Kekaha, Kauai. 
199 State guilty of violating Clean Water Act on Kauai with cancer-linked Glyphosate, other 
pesticides (khon2.com); see Act 28, SLH 2019. 
200 ADC Delays Syngenta’s Withdrawal Pending Briefing on Future Plans (environment-
hawaii.org). 

https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=24
https://www.khon2.com/news/state-guilty-of-violating-clean-water-act-on-kauai-with-cancer-linked-glyphosate-other-pesticides/
https://www.khon2.com/news/state-guilty-of-violating-clean-water-act-on-kauai-with-cancer-linked-glyphosate-other-pesticides/
https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HB&billnumber=1561&year=2019
https://www.environment-hawaii.org/?p=9264
https://www.environment-hawaii.org/?p=9264
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during this process.  These termination dates for ADC’s Kekaha tenants, which are based on a 
chart provided by ADC, are as follows:201 

Termination Date Tenant RP/License No. 
08/27/2022 (parties 
may extend) 

KIUC (Kokee Ditch Diversion and Ditch (por))  LI-K1702 

08/27/2022 (parties 
may extend) 

KIUC (Mana Reservoir) LI-K1703 

12/31/2024 Andros Engineering Corporation LI-K1502 
08/13/2025 Kokee Farms LLC LI-K1902 
12/03/2027 Hartung Brothers L-08202 
03/31/2028 Beck’s Superior Hybrids, Inc. LI-K0801 
03/31/2028 Pioneer Hi-Bred LI-K0803 
06/30/2029 Sunrise Capital, Inc. LI-K1001 
07/15/2047 (Lessee 
has option to extend 
for one 10-year 
period) 

Beck’s Superior Hybrids, Inc. LE-K1201 

02/28/2051 Kekaha Farms dba Under Da Mango Tree LI-K1503 
10/03/2051 Umi’s Farm LI-K1601 
03/31/2052 Rong Seng Chen dba Funing Farm LI-K1701 
07/12/2055 Hawaii Labor Solutions  LI-K1901 
Unclear Termination  
Date 

Senter Petroleum RP-7299 

Unclear Termination 
Date 

Gary Smith RP-7004 

 

Based on the foregoing and due to time constraints on the Committee to fully investigate 
ADC's land and water management on Kauai, the Committee recommends that the 
Legislature require and appropriate funds for a performance audit of ADC on its land and 

 
201 The Committee notes that the termination dates listed in the chart and ADC's tenant lists do 
not appear to match the termination dates in the lease agreements provided for Andros 
Engineering Corporation (11/12/2025); Kokee Farms LLC (08/13/2055); Sunrise Capital, Inc. 
(07/20/2029); and Kekaha Farms dba Under Da Mango Tree (03/03/2051).  The chart and 
ADC's tenant lists do not provide termination dates for Senter Petroleum and Gary Smith, but 
one tenant list from 2019 notes that these are holdover RPs.  According to the original RP 
documents and ADC Board minutes, these RPs are supposed to be renewed every year by 
the ADC Board. 
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water infrastructure on Kauai.  This performance audit should be conducted by an 
independent auditing firm and not the Office of the Auditor.  

Ideally, the performance audit should be conducted after the financial audit for FY 2019 has 
been received from Accuity LLP, the Office of the Auditor conducts its follow up review to 
Audit Report No. 21-01, and ADC updates its Board policies and procedures consistent with 
the previous recommendation made by this Committee.  However, the Committee 
recognizes that all these things may not occur so this Committee strongly recommends and 
emphasizes that an independent performance audit of ADC’s land and water infrastructure 
portfolio on Kauai should be initiated no later than July 1, 2024, independent from the 
completion of the above noted tasks. 

The scope of the audit should encompass ADC's land and water management practices on 
Kauai in general, but also examine the specific issues raised above and recent developments, 
such as: 

• The approval of the Kauai Island Utility Cooperative and AES West Kauai Energy 
Project hydropower project that will affect ADC's lands on Kauai;202 

• The Department of Education's plan to assume Beck's Hybrid's Kekaha lease 
with ADC for $5,000,000;203 

• The placement of a commercial processing center on Kauai, instead of Oahu; 
and 

• KAA's effort to designate state lands as Important Agricultural Lands.204 

Recommendation 

The Committee recommends that funds be appropriated to DOA to contract with an 
independent third-party auditing firm to perform an independent performance audit of ADC’s 
Kauai land and water infrastructure portfolio beginning in 2024, after ADC has completed its 
follow up review with the Office of the Auditor and has had two years to address the findings 
and implement the recommendations of Audit Report No. 21-01, as well as implement the 
recommendations set forth by this Committee. 

  

 
202 PUC Approves Kauai Solar, Battery, Pumped Storage Hydropower Project | Ililani Media. 
203 Ways and Means Committee visits Kaua‘i - The Garden Island. 
204 LUC Members Grill Kekaha Ag Co-op Over Its Important Ag Land Petition (environment-
hawaii.org). 

http://www.ililani.media/2021/12/puc-approves-kauai-solar-battery-pumped.html
https://www.thegardenisland.com/2021/07/29/hawaii-news/ways-and-means-committee-visits-kauai/
https://www.environment-hawaii.org/?p=14173
https://www.environment-hawaii.org/?p=14173
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Chapter 4:  Office of the Auditor 

INTRODUCTION 
Although the Committee's initial investigation focused on Audit Report Nos. 19-12 and 21-01 
and the audited agencies DLNR and ADC, the Committee decided to expand its 
investigation to include the Office of the Auditor when the Committee was: 

(1) Met with evasion by the Auditor in answering simple questions about the audit 
process; 

(2) Prevented from reviewing documents that are the basis of the Auditor’s 
findings and recommendations; and 

(3) Apprised of critical omissions in the audit process that may constitute 
malfeasance and noncompliance with generally accepted government 
auditing standards utilized by government auditing agencies throughout the 
country and represent a larger pattern by Auditor Kondo to unilaterally decide 
not to report on certain substantive and critical issues discovered in the field. 

Due to time constraints and other obstacles, the Committee was unable to fully investigate 
the Office of the Auditor.  Based on the Committee's limited inquiry, review of documents, and 
questioning of witnesses related to the Office of the Auditor, the Committee made the 
following findings and recommendations related to updating and improving the Office of the 
Auditor's auditing policies and practices, improving transparency of the Office of the Auditor, 
encouraging a higher standard of professional judgment, following up on matters concerning 
the Office of the Auditor, and establishing greater collaboration with and oversight of the 
Office of the Auditor. 

 

AUDITING POLICIES AND PRACTICES OF THE OFFICE OF THE AUDITOR 

Updating the Office of the Auditor’s Manual of Guides and Requiring Regular Training to 
Maintain Best Practices Consistent with Government Auditing Standards 
Commentary 

The Committee finds that the Manual of Guides produced to the Committee from the Office 
of the Auditor appears to be outdated.  The Auditor's Manual of Guides, last updated in May 
2014, cites to the 2011 Revision of Government Auditing Standards which is no longer 
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effective.205  In its response to the Committee’s Draft Report, the Office of the Auditor 
explained “we have been working on an update to the Manual of Guides to include, among 
other things, the updates to the Government Auditing Standards promulgated by the U.S. 
Comptroller General.”206  

The Committee recognizes that the Government Auditing Standards is amended at various 
times by the Comptroller General of the United States, so updates should reflect the most 
current Standards.  At the time of finalizing this Report, the most current version of the 
Government Auditing Standards is the 2018 Revision to Government Auditing Standards 
(Technical Update April 2021).  Accordingly, this Committee recommends that the Office of 
the Auditor complete this update no later than June 30, 2022, to be consistent with the most 
current version of the Government Auditing Standards.   

The Committee also recommends that the Office of the Auditor set up a regular process to 
update its Manual of Guides and publish the Manual of Guides on the Office’s website so that 
all audited agencies, legislators, and the public can better understand the standards guiding 
the work of the Office of the Auditor. 

The Committee further finds that contractors engaged by the Office of the Auditor should be 
provided with a copy of the Office of the Auditor's most recent Manual of Guides for 
reference.  In his testimony before the Committee, Judge Randal K.O. Lee (ret.), who was 
contracted by the Office of the Auditor to conduct investigatory work, indicated that he was 
not provided with a copy of the Office of the Auditor’s Manual of Guides and was not given 
an explanation of what the Yellow Book (i.e., Government Auditing Standards) was used for 
by the Office of the Auditor.207  Although the Office of the Auditor contracted Judge Lee to 
conduct investigatory work and not an audit, the Committee finds that it would be beneficial 
for all contractors hired by the Office of the Auditor to understand the standards that guide 
the Office of the Auditor. 

Because of the critical role of the Office of the Auditor in providing reports and analysis to the 
Legislature, the Committee finds that all employees of the Office of the Auditor should receive 
regular training to maintain best practices consistent with the Government Auditing Standards 
and that new employees, especially those with limited government auditing experience, 
should be required to be trained in accordance with these Standards. 

 
205 See 2018 Revision to Government Auditing Standards. 
206 Appendix D:  Office of the Auditor Response to Draft Report, p. 22. 
207 Testimony of Judge Randal K.O. Lee (Ret.) on October 28, 2021. 

https://www.gao.gov/assets/720/713761.pdf
https://www.youtube.com/watch?v=WnmVgtU_yS8
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Auditor Kondo testified that auditors at the Office of Auditor are required to have 80 hours of 
continuing professional education every two years.208  In its response to the Committee’s Draft 
Report, the Office of the Auditor further confirmed that its employees “undergo regular 
training, at least 80 hours every two years, as required by Yellow Book standards” and that at 
various times in 2017, 2018, and 2019, training was arranged from the United States 
Government Accountability Office or the United States Comptroller General’s Advisory 
Council on Government Auditing Standards.209 

The Committee commends the Office of the Auditor for conducting this training for its current 
employees and recommends that the Office continue this practice.  However, what is not 
clear is whether these 80 hours every two years also includes subject matter “directly related 
to the government environment” or “the specific or unique environment in which the audited 
entity operates.”  This requirement is established under Government Auditing Standards, which 
provide that auditors who plan, direct, perform engagement procedures for, or report on an 
engagement conducted in accordance with Government Auditing Standards, should 
develop and maintain their professional competence by completing at least 80 hours of 
continuing professional education every two years, with at least 20 hours in each year of the 
two-year period, as follows: 

• 24 hours of subject matter directly related to the government environment, 
government auditing, or the specific or unique environment in which the audited 
entity operates; and 

• 56 hours of subject matter that directly enhances auditors' professional expertise to 
conduct engagements.210 

The Committee finds that this subject matter requirement for training specific or unique to 
Hawaii’s government environment could and should cover topics that the Office of the 
Auditor regularly applies, assesses, or opines on when conducting audits on government 
agencies and programs.  These Hawaii-specific laws include topics such as Hawaii’s 
Procurement Code, the State’s open meeting laws (the Sunshine Law), the Public Land Trust 
Law and related court decisions, Hawaii’s Public Trust Doctrine, and case law related to 
traditional and customary Native Hawaiian rights. 

Recommendation 

The Committee recommends that the Office of the Auditor: (1) update its 2014 Manual of 
Guides to be consistent with the most current version of the Government Auditing Standards 

 
208 Testimony of State Auditor Leslie H. Kondo on September 20, 2021. 
209 Appendix D:  Office of the Auditor Response to Draft Report, p. 22-23. 
210 Paragraphs 4.16 and 4.17 of the 2018 Revision to Government Auditing Standards. 

https://www.youtube.com/watch?v=ntYRv5DXLfM
https://www.gao.gov/assets/720/713761.pdf#page=82
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issued by the Comptroller General of the United States; (2) publish its most updated Manual of 
Guides to the Office’s website; (3) provide all contractors with a copy of the Office's Manual 
of Guides; and (4) ensure that all employees of the Office of the Auditor receive regular 
training to maintain best practices consistent with the Government Auditing Standards and 
require that new employees, especially those with limited government auditing experience, 
be trained in accordance with these Standards. 

 

Draft Audit Report Requirements 
Commentary 

When the Office of the Auditor submitted its draft audit reports to DLNR and ADC, it did not 
include the Office’s proposed recommendations, contrary to past practice.211  When asked 
why the proposed recommendations were not included in the draft audit report, Auditor 
Kondo indicated that the audit recommendations are not necessary for a department to 
consider or comment on when it looks at a draft audit report because recommendations are 
just suggestions as to how to fix what the audit report found.  Auditor Kondo also stated that 
the Committee and departments should focus on the audit report findings, not 
recommendations. 

The Committee was surprised that the Auditor downplayed the importance of audit 
recommendations.  After an audit is completed, audited entities are required to provide 
updates on their progress in implementing the recommendations made by the Auditor.212  
These status updates are then supposed to be relayed to the Legislature in the Auditor's 
annual report.213  Furthermore, Government Auditing Standards, which are mandatory when 
conducting audits, indicate that auditors "should obtain and report the views of responsible 
officials of the audited entity concerning the findings, conclusions, and recommendations in 
the audit report, as well as any planned corrective actions"214   

The Office of the Auditor explicitly acknowledges this requirement in its 2014 Manual of 
Guides:  "[t]he GAGAS standards require reports to include the views of responsible officials of 

 
211 See Audit Report No. 19-12, p. 54; Audit Report No. 21-01, p. 50. 
212 HRS §23-4. 
213 HRS §23-7.5. 
214 Paragraph 9.50 of the 2018 Revision of Government Auditing Standards (the language of 
this standard is nearly identical to paragraph 7.32 of the 2011 Revision of the Government 
Auditing Standards, which was used by the Auditor during Audit Report Nos. 19-12 and 21-01) 
(emphasis added). 

https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=62
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=56
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0023/HRS_0023-0004.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0023/HRS_0023-0007_0005.htm
https://www.gao.gov/assets/720/713761.pdf#page=228
https://www.gao.gov/assets/files.gao.gov/assets/gao-12-331g.pdf#page=179
https://www.gao.gov/assets/files.gao.gov/assets/gao-12-331g.pdf#page=179
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the agency audited concerning the findings, conclusions, and recommendations."215  
References throughout the Auditor's Manual of Guides clearly indicate that recommendations 
should be included in the draft audit report.  For example, during the independent verification 
phase, the verifier notes points, such as "failure of the evidence to support the findings and 
recommendations in the draft."216  Exhibits VI-A and VI-B on the Guidelines for Draft Reports 
also state that "[r]ecommendations are worded in complete sentences so that departments 
and agencies can make easy reference to it (sic) in their response."217 

Since the progress of audited agencies will be measured against audit report 
recommendations, the Committee finds the agencies should be given the opportunity to 
comment on the recommendations at the draft audit report phase. 

The Committee also finds that audited entities should be given ample time to properly and 
fully respond to draft audit reports.  According to the Auditor's Manual of Guides, the specific 
response timeframe is currently decided by the Auditor, who may give the affected agencies 
approximately 10 calendar days to examine the draft audit report and respond.218  ADC 
testified that it only had nine working days to respond to the draft audit report provided by the 
Auditor due to weekends and holidays.219  This made it difficult for a small agency like ADC to 
receive input from the ADC Board who are volunteers subject to Hawaii's open meetings law 
(Sunshine Law) and provide a detailed response to the draft audit report.  Providing a longer 
period to respond to draft audit reports will further enable boards that are subject to Sunshine 
Law notice and meeting requirements to meet to discuss the draft audit report and meet with 
the Auditor for an exit interview, if desired.220 

The Committee understands that requiring the submission of draft audit reports 30 days in 
advance of the exit interview may put a strain on staff in the Office of the Auditor to complete 
audits sooner.  The Committee requests that legislators be mindful of these time constraints 
when establishing audit deadlines and asks that the Auditor voice any concerns about short 
audit deadlines during the legislative process. 

Recommendation 

 
215 Office of the Auditor, State of Hawaii, Manual of Guides, VI-11 (May 2014)(emphasis 
added). 
216 Office of the Auditor, State of Hawaii, Manual of Guides, II-9 (May 2014). 
217 Office of the Auditor, State of Hawaii, Manual of Guides, VI-21 and 24 (May 2014). 
218 Office of the Auditor, State of Hawaii, Manual of Guides, VI-11 and 16 (May 2014). 
219 Testimony of ADC on September 21, 2021; Testimony of ADC Board Ex-Officio Members M. 
Kaleo L. Manuel and Mary Alice Evans on November 17, 2021. 
220 Testimony of ADC Board Ex-Officio Members M. Kaleo L. Manuel and Mary Alice Evans on 
November 17, 2021. 

https://www.youtube.com/watch?v=i1Nn2URhp_Y
https://www.youtube.com/watch?v=Cb0oVLYsVvY
https://www.youtube.com/watch?v=Cb0oVLYsVvY
https://www.youtube.com/watch?v=Cb0oVLYsVvY
https://www.youtube.com/watch?v=Cb0oVLYsVvY
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The Committee recommends requiring the Office of the Auditor to provide audited agencies 
with a draft audit report that includes the Auditor's findings and recommendations at least 30 
days before the exit interview. 

 

TRANSPARENCY OF THE OFFICE OF THE AUDITOR 

Access to the Office of the Auditor's Working Papers 
Commentary 

Section 23-9.5, HRS, states: 

[§23-9.5]  Confidentiality.  The auditor shall not be required to disclose 
any working papers.  For the purposes of this section, "working papers" means 
the notes, internal memoranda, and records of work performed by the auditor 
on audits and other investigations undertaken pursuant to this Chapter, 
including any and all project evidence collected and developed by the 
auditor.221 

Section 23-9.5, HRS, was established in 1996 to allow the Auditor to reject disclosure requests 
under the Uniform Information Practices Act.222  The confidentiality provision neither forbids the 
Auditor's disclosure of documents nor does it entirely protect documents from disclosure.223  
However, throughout the course of the Committee's investigation, Auditor Kondo repeatedly 
cited the confidentiality provision in his refusal to provide the Committee with information and 
evidence related to the Committee's investigation. 

The Auditor routinely cited the confidentiality provision to block information and evidence that 
did not qualify as working papers such as public documents and basic information, including 
the names of staff who worked on an audit and dates when certain auditing processes were 
started and completed.  The Auditor also refused to provide the Committee with audio 
recordings or transcripts of the interviews it conducted with department officials and 
employees even though the Committee obtained consent from the interviewees (see 
discussion in the following section entitled "Recorded Interviews").  The Committee was 
confused by the Auditor's statements that disclosing working papers would jeopardize the 

 
221 HRS §23-9.5. 
222 See legislative history of Act 270, SLH 1996. 
223 See HRS §92F-12(b) (requiring the mandatory disclosure of government records, including 
those requested pursuant to a subpoena from either house of the state legislature, 
notwithstanding any provision to the contrary). 

https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0023/HRS_0023-0009_0005.htm
https://www.capitol.hawaii.gov/slh/Years/SLH1996/SLH1996_Act270.pdf
https://www.capitol.hawaii.gov/hrscurrent/Vol02_Ch0046-0115/HRS0092F/HRS_0092F-0012.htm
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Auditor's independence since the Committee was only seeking the working papers for audits 
that had already been completed and reported to the Legislature. 

On September 29, 2021, the Committee issued its first and only subpoena duces tecum to the 
Office of the Auditor to obtain public documents that Auditor Kondo had previously agreed 
to provide under oath and deliverables from a financial audit that was specifically required by 
the Legislature under Act 209, SLH 2017, and funded by state monies.224  Rather than 
cooperate with the Committee and comply with the subpoena duces tecum, the Auditor 
filed a motion in court for enlargement of time to respond to and/or to quash or for protective 
order against subpoena duces tecum issued upon the Auditor by the Committee on 
September 29, 2021.  The Auditor's motion to quash was granted in part and denied in part.  
The Auditor was ordered to produce the public documents to the Committee but did not 
have to produce the deliverables from the financial audit. 

At the outset, the Committee expected cooperation from the Auditor.  Auditor Kondo testified 
that the Office of the Auditor has nothing to hide and did its job well.225  Section 21-16, HRS, 
requires state and county officers and employees to cooperate with investigating committees 
and their representatives and furnish information as may be called for in connection with the 
research activities of the committees.226  The Legislature also specifically directed and funded 
the audits of SLDF and ADC.227  As the client, the Committee finds that the Legislature, on 
behalf of the public, should have access to the audit records.  Furthermore, the Auditor 
routinely provides access to its records for third-party peer review. 

The Committee finds that congressional members and investigative committees are allowed 
access to audit documentation.  For example, the United States Government Accountability 
Office (GAO), which provides auditing, evaluation, and investigative services for the United 
State Congress, will grant members, upon their written request, access to audit 
documentation at GAO offices or provide copies of selected audit documentation after a 

 
224 See 09-29-21 Subpoena Duces Tecum to Auditor (the subpoena duces tecum was for the 
Auditor's Manual of Guides, contracts with KKDLY, LLC and Accuity LLP for financial auditing 
services, and information prepared by KKDLY, LLC as part of its financial audit); Act 209, SLH 
2017. 
225 Testimony of State Auditor Leslie H. Kondo on September 13, 2021; Testimony of State 
Auditor Leslie H. Kondo on September 20, 2021. 
226 HRS §21-16. 
227 Act 209, SLH 2017; Act 28, SLH 2019. 

https://capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-09-29%20Subpoena%20Duces%20Tecum%20to%20Auditor.pdf
https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HB&billnumber=839&year=2017
https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HB&billnumber=839&year=2017
https://www.youtube.com/watch?v=bFpUu6tXLig
https://www.youtube.com/watch?v=ntYRv5DXLfM
https://www.youtube.com/watch?v=ntYRv5DXLfM
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0021/HRS_0021-0016.htm
https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HB&billnumber=839&year=2017
https://www.capitol.hawaii.gov/Archives/measure_indiv_Archives.aspx?billtype=HB&billnumber=1561&year=2019
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product has been made publicly available.228  GAO's statutory responsibility to keep its 
records confidential does not authorize information to be withheld from Congress.229 

The Committee also finds Auditor Kondo's unwillingness to furnish information and evidence to 
an investigative committee problematic.  Ultimately, Auditor Kondo's uncooperativeness 
prevented the Committee from obtaining important information and evidence, delayed the 
Committee's receipt of documents and information, and resulted in the unnecessary 
expenditure of public resources by the Office of the Auditor to hire outside counsel for 
litigation against the Committee.  The Committee does not believe that the Auditor's working 
papers should be outside of an investigative committee's subpoena power.  For these reasons, 
the Committee finds that section 23-9.5, HRS, should be amended to require the Auditor to 
disclose information, evidence, and requested documents to investigative committees after 
audit reports have been issued. 

Recommendation 

The Committee recommends amending section 23-9.5, HRS, to require the Auditor to disclose 
information, evidence, and requested documents to investigative committees after audit 
reports have been issued. 

 

Recorded Interviews 
Commentary 

The Committee heard testimony questioning whether it is appropriate for auditors to record 
interviews.230  In any event, if and when interviews are recorded, the Auditor should not be 
allowed to shield those documents from disclosure especially if the person interviewed 
requests copies of the interview or other safeguards or requirements are met under other laws 
that require or warrant disclosure. 

 
228 GAO's Congressional Protocols, July 2017, p. 19-20. 
229 Title 31 United States Code §716. 
230 Testimony of Former Administrative Deputy Auditor Ronald Shiigi on October 20, 2021 
(explaining that in his experience with private and government auditing, recorded interviews 
were never used); Testimony of Edwin Young on October 28, 2021 (stating that one of the 
intimidation techniques that auditors were told not to do is use a microphone or tape recorder 
because it will bias the interview, making the interviewee less candid, truthful, and open); see 
paragraph 8.104(d) of the 2018 Revision to Government Auditing Standards and paragraph 
6.61(d) of the 2011 Revision to Government Auditing Standards ("Testimonial evidence 
obtained under conditions in which persons may speak freely is generally more reliable than 
evidence obtained under circumstances in which the persons may be intimidated"). 

https://www.gao.gov/assets/gao-17-767g.pdf
https://www.law.cornell.edu/uscode/text/31/716#:%7E:text=31%20U.S.%20Code%20%C2%A7%20716%20%2D%20Availability%20of%20information%20and%20inspection%20of%20records,-U.S.%20Code
https://www.youtube.com/watch?v=VvmffBqfEcM
https://www.youtube.com/watch?v=lSs1JHTqEEY
https://www.gao.gov/assets/720/713761.pdf#page=204
https://www.gao.gov/assets/files.gao.gov/assets/gao-12-331g.pdf#page=159
https://www.gao.gov/assets/files.gao.gov/assets/gao-12-331g.pdf#page=159


CHAPTER 4:  OFFICE OF THE AUDITOR 

Page 70 
1/29/2022 10:49 AM 

The only reason the Committee found out about the forged easement involving a DLNR Kauai 
parcel is because the BLNR Chairperson requested a copy of her recorded interview and 
produced the audio of that interview to the Committee pursuant to a subpoena duces 
tecum.231  The Committee and the public probably would have never learned about the 
forged easement unless there was a whistleblower who was brave enough to come forward 
to disclose that information. 

Despite all interviewed ADC and DLNR employees and board members signing waivers for the 
release of their interviews, Auditor Kondo still refused to provide those interviews to either the 
interviewed subjects or the Committee.232  Auditor Kondo even refused to produce the 
recorded interviews to ADC pursuant to a Uniform Information Practices Act (UIPA) request, 
asserting the primacy of Section 23-9.5, HRS, over the State’s public records laws.  This 
adamant refusal to disclose the interviews stands in stark contrast to use of interview 
comments in both Audit Report Nos. 19-12 and 21-01.  Although Auditor Kondo routinely 
stated that the Office of the Auditor promised the interviewees that the recorded interviews 
would remain confidential, the Committee notes that Audit Report Nos. 19-12 and 21-01 used 
direct quotes from those interviews, thereby breaching the promised confidentiality.233  The 
Committee finds that this selective disclosure of portions of recorded interviews contrasts 
starkly with the Auditor’s unwillingness to disclose interviews after receiving UIPA requests from 
the subjects who were interviewed and knowing that the Committee was in receipt of signed 
confidentiality waivers from the interviewed subjects.  

Recommendation 

The Committee recommends legislation to clarify that the Office of the Auditor is not allowed 
to shield documents from public disclosure, such as recorded interviews, when other 
safeguards or requirements are met under other laws that require or warrant disclosure. 

 

Witness Reluctance/Hesitancy and Influence 
Commentary 

Efforts by the Committee to speak with current and former employees were hindered by the 
Office of the Auditor.  Not only was Auditor Kondo unwilling to provide the Committee with 

 
231 See "Forged Easement" under Chapter 2 of this Report. 
232 See HRS §92F-12(b)(1) (requiring each agency, notwithstanding any provision to the 
contrary, to disclose "[a]ny government record, if the requesting person has the prior written 
consent of all individuals to whom the record refers"). 
233 See Audit Report No. 19-12; Audit Report No. 21-01; see also Testimony of Former 
Administrative Deputy Auditor Ronald Shiigi on October 20, 2021. 

https://www.capitol.hawaii.gov/hrscurrent/Vol02_Ch0046-0115/HRS0092F/HRS_0092F-0012.htm
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf
https://www.youtube.com/watch?v=VvmffBqfEcM
https://www.youtube.com/watch?v=VvmffBqfEcM
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the names of staff who worked on an audit, he attempted to dissuade employee 
cooperation with the Committee by threatening ethics violations.  The Committee finds that 
this resulted in reluctance or unwillingness by former employees from the Office of the Auditor, 
including former employees who had completed field work on the SLDF Audit and former or 
current contractors currently employed by the Office of the Auditor, to informally meet with 
the Committee or testify in a public hearing regarding the audits of SLDF and ADC or their 
experiences at the Office of the Auditor. 

The Committee also learned late in its investigation that there may have been improper 
conduct by the Office of the Auditor with respect to witness testimony before the Committee.  
As discussed above, the Committee heard testimony on December 15, 2021, from a 
subpoenaed partner at KMH LLP regarding KMH LLP's work in assisting with the financial audit 
of ADC conducted by Accuity LLP.234  Following that hearing, the Committee received two 
letters from the subpoenaed partner at KMH LLP on December 17 and 27, 2021, modifying the 
testimony provided on December 15, 2021.235   

When questioned by the Committee at a follow up hearing on January 10, 2022, the 
subpoenaed partner at KMH LLP testified that the financial audit partner at KMH LLP had been 
contacted by Auditor Kondo on December 15 and after the December 17, 2021 letter, 
regarding KMH LLP's testimony on the financial audits of ADC.236  When asked if these letters 
sent to the Committee were influenced by anyone, the subpoenaed partner at KMH LLP 
testified that Auditor Kondo had expressed concerns to the financial audit partner at KMH LLP 
that the subpoenaed partner's testimony may have given the impression that KMH LLP was 
completely done providing assistance to ADC, which is not true because KMH LLP continues 
to be available to assist ADC until the audit process is complete. 

The Auditor's conduct with regard to KMH LLP's testimony further raises concerns about the 
objectivity of the Office of the Auditor, specifically the effort to influence testimony previously 
provided under oath by the subpoenaed partner.  Part VI of Chapter 710, HRS, codifies 
certain offenses related to judicial and other proceedings, including witness intimidation, 
witness tampering, and retaliation against a witness.  Although Chapter 21, HRS, is this 
Committee's guiding statute, Chapter 710, HRS, also applies to this Committee's proceedings 
where the Committee is “authorized to take evidence under oath.”237  The Committee had 

 
234 Testimony of Ross R. Murakami, Partner at KMH LLP, on December 15, 2021. 
235 Testimony of Ross R. Murakami, Partner at KMH LLP, on January 10, 2022. 
236 Testimony of Ross R. Murakami, Partner at KMH LLP, on January 10, 2022. 
237 See HRS §710-1000 (defining "official proceeding" as "a proceeding heard or which may be 
heard before any legislative, judicial, administrative, or other governmental agency or official 
authorized to take evidence under oath, including any referee, hearing examiner, 

https://youtu.be/lJPHHQCMM0A?t=2001
https://www.youtube.com/watch?v=maL_8UyKA7k
https://www.youtube.com/watch?v=maL_8UyKA7k
https://www.capitol.hawaii.gov/hrscurrent/Vol14_Ch0701-0853/HRS0710/HRS_0710-1000.htm
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previously warned that conduct determined to be obstruction, retaliation, and interference 
would be frowned upon and viewed negatively by the Committee.238  However, it is not for 
this Committee to determine whether Auditor Kondo's actions violate Chapter 710, HRS (see 
"Performance Audit and Further Investigation of the Office of the Auditor") or other 
professional and ethical standards. 

Recommendation 

The Committee recommends passage of legislation that clarifies that cooperation with a 
legislative investigative committee is not an ethics violation that jeopardizes a potential 
witness.  

 

PROFESSIONAL JUDGMENT 
Commentary 

The Committee found several misleading or unsupported statements in Audit Report Nos. 19-
12 and 21-01 that raise concerns about the professional judgment of the Office of the Auditor. 

Audit Report No. 19-12 

In its review of the KIA lease extensions, the Office of the Auditor criticized the proposed 
improvements for certain KIA leases as insufficient under Act 149.239  Under the text box 
"Substantial Extension for Substantial Improvements?", the Auditor states that the 
improvements for 10 of the 16 KIA lease extensions reviewed by the Office of the Auditor 
would not have qualified as substantial improvements under Act 149 because the 
improvement costs did not reach the 30 percent threshold established.  The Committee finds 
this assessment unfair and misleading.  As noted in Audit Report No. 19-12, the 10 KIA leases 
referenced were extended before passage of Act 149, under an entirely different statute that 
does not define the term "substantial improvement."  The Committee finds that it is 
inappropriate for the Office of the Auditor to suggest that the KIA lease extensions were 
somehow flawed because the proposed improvements do not meet a standard that did not 
exist at that time. 

 
commissioner, notary, or other person taking testimony or deposition in connection with any 
such proceeding"). 
238 See Committee Meeting on September 29, 2021. 
239 Audit Report No. 19-12, p. 10. 

https://www.youtube.com/watch?v=Hmzib5TbbFw&t=350s
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=18
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The Committee further finds that language used in Audit Report No. 19-12 stating that DLNR 
hired a consultant to assist in "cleaning up" its accounting records is misleading.240  As 
previously discussed in "Accounting Records" under Chapter 2 of this Report, agencies like 
DLNR do not organize their accounting records on an accrual basis.  Therefore, DLNR needed 
assistance from an accounting firm to help organize its accounting records so that those 
records could then be audited. 

The Committee also finds that the discussion on ceded lands in Audit Report No. 19-12 is 
inadequate (see discussion in "The Public Land Trust and Ceded Land Revenues").  The Report 
posed several questions and engaged in analysis that lacked sufficient basis and legal 
understanding.  The Report seems to question the propriety of DLNR's actions without offering 
any meaningful explanation, facts, or arguments to support the reasons for asking those 
questions. 

For example, under the text box "Superseding the Legislature?", Audit Report No. 19-12 asked 
the overarching question of whether BLNR overstepped its authority when it designated Land 
Division properties on ceded lands as "income-producing assets."241  The Committee is 
confused by this question because at no point does the Report clearly explain its basis.  It 
appears to the Committee that the question is the result of Audit Report No. 19-12 conflating 
the public trust doctrine, public land trust law, and policy questions related to ceded land 
revenues. 

Based on the foregoing, the Committee questions the validity of the work product from the 
Office of the Auditor. 

Audit Report No. 21-01 

Audit Report No. 21-01 represented the allegations of a plaintiff in a pending lawsuit against 
ADC as if those allegations were established fact.242  This recklessness has directly impacted 
ADC's ongoing litigation, as predicted by ADC, with the plaintiff citing directly to Audit Report 
21-01 as the basis for its "facts."243  As discussed by ADC, the Office of the Auditor could have 
used another example to illustrate its point, without compromising the State's position in 
ongoing litigation.244  The Committee finds Auditor Kondo's actions inappropriate, misleading, 
and irresponsible. 

 
240 Audit Report No. 19-12, p. 36. 
241 Audit Report No. 19-12, p. 38. 
242 See Audit Report No. 21-01, p. 22, 24, 41-42, 46; Appendix C:  Closing Statements of ADC, p. 
1. 
243 Appendix C:  Closing Statements of ADC, p. 1. 
244 Appendix C:  Closing Statements of ADC, p. 1. 

https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=44
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf#page=46
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf#page=28
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Overall, the Committee questions the sufficiency and appropriateness of evidence in Audit 
Report Nos. 19-12 and 21-01.  Under Government Auditing Standards, "[a]uditors must obtain 
sufficient, appropriate evidence to provide a reasonable basis for addressing the audit 
objectives and supporting their findings and conclusions."245  In addition to the examples 
above, the Committee notes that both audits relied heavily on testimonial evidence and 
Audit Report No. 21-01 cited to various news sources.246  The Committee finds this work sloppy.  
As a purported Yellow Book office, the Office of the Auditor must exercise a higher standard 
of professional judgment to maintain the integrity and credibility of its audit reports. 

Recommendation 

The Committee recommends that the Office of the Auditor exercise a higher standard of 
professional judgment to avoid sensationalizing reports and making misleading or false 
statements and ensure that its audit reports are properly supported by sufficient and 
appropriate evidence. 

 

FURTHER FOLLOW UP NEEDED 

Contract Cancellations and Terminations Raise Concerns about the Management of Public 
Monies that Need to Be Explained and Accounted For 

Commentary  

Act 1, Special Session Laws of Hawaii 2017 (Act 1), appropriated $1,000,000 in general funds to 
the Office of the Auditor to conduct:  

(1) Annual reviews of any rapid transportation authority in the State charged with 
the responsibility of constructing, operating, or maintaining a locally preferred 
alternative for a mass transit project that receives monies from a surcharge on 
state tax and/or transient accommodations tax revenues; and 

(2) An audit of the Honolulu Authority for Rapid Transportation (HART) in 
accordance with Act 1 and submit its findings 20 days prior to the convening of 
the Regular Session of 2019.247 

 
245 Paragraph 8.90 of the 2018 Revision of Government Auditing Standards; see also 
paragraph 6.56 of the 2011 Revision of Government Auditing Standards. 
246 Audit Report No. 19-12; Audit Report No. 21-01. 
247 Act 1, Special Session Laws of Hawaii 2017. 

https://www.gao.gov/assets/720/713761.pdf#page=199
https://www.gao.gov/assets/files.gao.gov/assets/gao-12-331g.pdf#page=156
https://files.hawaii.gov/auditor/Reports/2019/19-12.pdf
https://files.hawaii.gov/auditor/Reports/2021/21-01.pdf
https://www.capitol.hawaii.gov/measure_indivSS.aspx?billtype=SB&billnumber=4&year=2017a
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The Office of the Auditor contracted with several individuals and accounting firms to work on 
the audit of the HART, including Judge Randal K.O. Lee (ret.), Daniel Hanagami, BKD, LLP, and 
Baker Tilly Virchow Krause, LLP.  Testimony from Judge Lee revealed that after he started his 
review of HART documents and reported his findings to the Office of the Auditor, he was 
instructed by Auditor Kondo to “pause” the work.  The Committee is concerned that part of 
Judge Lee’s findings given to Auditor Kondo included evidence of potential mismanagement 
of public funds, but Judge Lee’s detailed findings were not included in the final HART Audit.  
Eventually, Judge Lee’s contract was terminated by Auditor Kondo and the reason given was 
lack of available funding. 

The Committee reviewed detailed financial records from the Department of Accounting and 
General Services and determined that of the $1,000,000 in general funds appropriated to the 
Office of the Auditor, approximately $102,827.12 remains unspent and unencumbered (see 
Appendix H “Summary of HART Audit Concerns”).  No explanation was given to the 
Committee regarding the use of these remaining funds.  

The Committee is also aware that the Office of the Auditor and BKD, LLP are currently in a 
contract dispute relating to the work performed by BKD, LLP on the HART audit.  The 
Committee has questions regarding BKD, LLP's prior contracts with the Office of the Auditor, 
the amount of funds in dispute, and the additional public funds expended after termination of 
BKD, LLP’s multi-year contracts for audits of the Department of Transportation Airports and 
Highways Divisions (see further discussion in Appendix H “Summary of HART Audit Concerns”).  
However, due to time constraints, the ongoing dispute between the Office of the Auditor and 
BKD, LLP, and BKD, LLP’s reluctance to participate with the Committee’s investigation, the 
Committee was unable to investigate these matters further.  Instead, the Committee 
recommends that the Legislature require the Auditor to submit reports on these matters. 

Recommendation  

The Committee recommends that the House of Representatives and/or the Legislature require 
the Office of the Auditor to submit reports to the Legislature on:  

(1) The expenditure and/or lapsing of the $1,000,000 appropriated for the audit 
work conducted pursuant to Act 1, Special Session Laws of Hawaii 2017, 
including any litigation costs involving disputes with any contractors hired by 
the Office of the Auditor pursuant to Act 1, by June 30, 2022; and  

(2) The outcomes and costs involving its dispute with BKD, LLP, including mediation 
and/or litigation costs and the agencies that paid for those costs, including the 
sources of funding, when the matter is resolved. 
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Performance Audit and Further Investigation of the Office of the Auditor 
Commentary 

The Committee's brief investigation into the Office of the Auditor raised serious concerns 
regarding the practices and policies of the Office of the Auditor. 

As previously discussed, the Committee discovered that Auditor Kondo had disregarded or 
instructed staff not to pursue certain substantive and critical issues uncovered during or 
related to the audits of SLDF and ADC.248  The Committee finds that the Office of the Auditor 
has an obligation to report on substantive and critical issues as well as potential 
mismanagement, malfeasance, fraud, and auditing irregularities discovered because they 
may warrant further inspection or signal weaknesses in the internal controls of an agency.249  
The Committee also finds that the Auditor's unwillingness to disclose working papers may 
signal that something is amiss. 

The Committee's investigation into the HART Audit raises serious questions about the Office of 
the Auditor’s independence, objectivity, judgment, adherence to laws and Government 
Auditing Standards, and management of contracts and public funds (see discussion in 
Appendix H “Summary of HART Audit Concerns”).  Committee members also received 
communications from individuals who had worked with Auditor Kondo, sharing concerns 
about the lack of independence and professionalism by Auditor Kondo (see Appendix I 
"Redacted Communication Regarding Auditor Leslie K. Kondo to Committee Member (Dated 
November 12, 2021)").  Unfortunately, the Committee was not able to fully investigate these 
issues due to time constraints. 

As previously discussed in the section entitled "Professional Judgment," there are several issues 
regarding misleading, false, and unsupported statements in Audit Report Nos. 19-12 and 21-
01.  According to one of the Committee's witnesses who has over 45 years of auditing 
experience at the federal, state, and city and county levels of government and participated 
in peer reviews across the country, making misleading or false statements is an attribute of a 
dysfunctional audit office. 

The Committee heard concerning testimony that personnel turnover at the Office of the 
Auditor is occurring at the rate of 40 percent or more due to Auditor Kondo's inconsistent 
leadership, decision making, and audit processes.250  Auditor Kondo's leadership was 

 
248 See "Unreported Issues" and "Omissions." 
249 See Testimony of Edwin Young on October 28, 2021. 
250 Testimony of Edwin Young on October 28, 2021. 

https://www.youtube.com/watch?v=lSs1JHTqEEY
https://www.youtube.com/watch?v=lSs1JHTqEEY
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described as authoritarian and outdated and he is alleged to rule by intimidation.  The testifier 
even referred to Auditor Kondo as "the poster child for bad auditing." 

The Committee is also concerned about Auditor Kondo's staff recruitment practices.  At least 
three out of seven people who filed complaints against Land Division Administrator Russell Y. 
Tsuji were hired by or received an unsolicited job offer from the Office of the Auditor.251  The 
Committee finds these circumstances to be odd especially considering that the individuals 
recruited do not appear to have backgrounds in auditing. 

The Committee is concerned about the issues being raised, particularly with regard to Auditor 
Kondo's independence and compliance with Government Auditing Standards.  The 
Committee heard testimony that if the Office of the Auditor fails to follow Government 
Auditing Standards, it could be decertified.252  Once an auditor loses accreditation, its 
financial audits of state financial statements are no longer credible.  This could result in the 
lowering of the government's rating which means that the State will have to pay a higher 
interest rate on its bonds in order to get hedge funds and other investors to purchase the 
bonds. 

The Committee recognizes that the Office of the Auditor undergoes triennial peer reviews 
pursuant to Government Auditing Standards.253  The purpose of the external peer review is to 
determine whether the Office of the Auditor’s quality control system is suitably designed and 
complied with to provide the Office with ”reasonable assurance that it is performing and 
reporting in conformity with professional standards and applicable legal and regulatory 
requirements in all material respects.”254  The two most recent peer reviews performed in 2016 
and 2019 by the National Conference of State Legislatures gave the Office of the Auditor the 
rating of ”pass.”255  Each Peer Review Team conducted an onsite visit; reviewed 
documentation relating to the function of the Office of the Auditor, its audit-related policies 
and procedures, and four performance audits; and reviewed continuing professional 
education records.  Although the Committee understands the importance of these external 
peer reviews and acknowledges the positive feedback that the Office of the Auditor has 
received, it finds that these reviews are not as thorough as a performance audit.   

 
251 See Column: DLNR’s public lands revenue efforts are prudent, follow law | Honolulu Star-
Advertiser (staradvertiser.com); Appendix J:  Unredacted Email from Keith Chun to DLNR 
Personnel Officer (Dated June 22, 2016). 
252 Testimony of Edwin Young on October 28, 2021. 
253 See paragraph 5.84 of the 2018 Revision of Government Auditing Standards. 
254 Paragraph 5.60 of the 2018 Revision of Government Auditing Standards. 
255 2019 Peer Review of the State of Hawaii Office of the Auditor; 2016 Peer Review of the State 
of Hawaii Office of the Auditor. 

https://www.staradvertiser.com/2019/07/11/editorial/island-voices/column-dlnrs-public-lands-revenue-efforts-are-prudent-follow-law/
https://www.staradvertiser.com/2019/07/11/editorial/island-voices/column-dlnrs-public-lands-revenue-efforts-are-prudent-follow-law/
https://www.youtube.com/watch?v=lSs1JHTqEEY
https://www.gao.gov/assets/720/713761.pdf#page=119
https://www.gao.gov/assets/720/713761.pdf#page=111
https://files.hawaii.gov/auditor/Reports/2019/PeerReviewStateofHawaiiOfficeoftheAuditor2019.pdf
https://files.hawaii.gov/auditor/Reports/2016/PeerReviewStateofHawaiiOfficeoftheAuditor2016.pdf
https://files.hawaii.gov/auditor/Reports/2016/PeerReviewStateofHawaiiOfficeoftheAuditor2016.pdf
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The Committee finds and recommends that these issues identified in this Report merit further 
review by an independent third party that can conduct a thorough performance audit of the 
Office of the Auditor. 

The Committee also finds and recommends that questions and concerns with the Office of 
Auditor raised in this Report should be investigated further by the Department of the Attorney 
General.256 

Recommendation 

The Committee recommends further investigation of the Office of the Auditor by an 
independent third party that can conduct a thorough performance audit of the Office of the 
Auditor. 

The Committee also recommends that the Department of the Attorney General investigate 
questions and concerns raised in this Report. 

 

ESTABLISHING GREATER COLLABORATION WITH AND OVERSIGHT OF THE OFFICE 
OF THE AUDITOR 
Commentary 

The Committee finds that the House of Representatives’ concerns may not be addressed by 
the Office of the Auditor due to potential conflicts of interest.  Appendix J shows that as a 
DLNR employee was disengaging from employment with DLNR, that person had multiple 
consultations with an attorney from a law office where the Committee Chair practices,257 an 
unsolicited job offer from the State Auditor, an unsolicited invitation to join a golf foursome 
that would include a Senator, and multiple conversations with a staff member with the Office 
of the Senate President.   

Although the DLNR employee did not end up working for the Office of the Auditor, the Office 
of the Auditor did meet with this employee during its planning phase for Audit Report No. 19-

 
256 See "Recorded Interviews," "Witness Reluctance/Hesitancy and Influence," and "Comments 
on Responses." 
257 The Committee Chair publicly disclosed in its hearing on September 13, 2021, this 
information to the Committee.  The Committee Chair had effectively been firewalled from the 
matter for the past five years and only became aware of the potential representation after 
receiving this letter from DLNR.  The Committee Chair continued to maintain any necessary 
firewall and informed the Speaker of the House of Representatives who determined that there 
was no conflict. 

https://youtu.be/bFpUu6tXLig?t=1454
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12.258  DLNR also had concerns regarding the Office of the Auditor's solicitation and 
communications with this employee as well as the employment of two former DLNR 
employees and the impact of these actions on the objectivity of Audit Report No. 19-12.259   

The Committee finds that this information raises concerns about the overall objectivity of the 
Office of the Auditor, particularly in light of the absence of any meaningful review of Kauai by 
the Office of the Auditor.  One way to address the Committee’s concerns as well as the other 
concerns raised in this Report is to establish better collaboration with and oversight of the 
Office of the Auditor that mirrors good practices in other government sectors that have an 
audit committee to help oversee the work management and workflow of its auditor.  Both the 
City and County of Honolulu and the County of Kauai have statutory language in their 
Charters empowering the county councils to establish audit committees to advise their 
County Auditors on similar topics.260 

The Committee recommends that the Legislature establish an Audit Committee modeled 
after the audit committees provided for under the charters of the City and County of Honolulu 
and County of Kauai.  The Audit Committee should specifically have the authority to advise 
the Auditor on the formulation of the plan of audits proposed to be conducted by the 
Auditor; conduct of audits; follow up of audits; selection of private contractors to perform 
audits for the Auditor; evaluation of preliminary audit findings and recommendations and 
agency, officer, or employee responses to the preliminary findings and recommendations; 
and evaluation of the Auditor’s performance during each fiscal year.  The Committee notes 
that the Audit Committee will only serve in an advisory capacity regarding these areas and 
that the Auditor will retain independence.  The Committee also recommends that the Office 
of the Auditor should be required to obtain approval for any litigation and identify the source 
of funding for its litigation costs. 

As previously mentioned, the Committee had several issues with the scope of the audits of 
SLDF and ADC.  Most notably, the Committee found the exclusion of Kauai from the scope of 
the audit of ADC particularly striking since the majority of ADC's lands are located on Kauai.  
Although Auditor Kondo indicated that he regularly consults with legislators at the beginning 
of an audit to determine scope, the Committee finds that this process should be formalized to 

 
258 See Testimony of Keith Chun, Former State Land Planning & Development Manager, Land 
Division, on October 21, 2021; Testimony of Former Administrative Deputy Auditor Ronald Shiigi 
on October 20, 2021. 
259 See Column: DLNR’s public lands revenue efforts are prudent, follow law | Honolulu Star-
Advertiser (staradvertiser.com). 
260 See section 3-503 of the Revised Charter of the City and County of Honolulu 1973 
(Amended 2017 Version); section 32.03 of the Charter of the County of Kauai (2020 Codified 
Version). 

https://www.youtube.com/watch?v=5S3UyJdECkM
https://www.youtube.com/watch?v=5S3UyJdECkM
https://www.youtube.com/watch?v=VvmffBqfEcM
https://www.youtube.com/watch?v=VvmffBqfEcM
https://www.staradvertiser.com/2019/07/11/editorial/island-voices/column-dlnrs-public-lands-revenue-efforts-are-prudent-follow-law/
https://www.staradvertiser.com/2019/07/11/editorial/island-voices/column-dlnrs-public-lands-revenue-efforts-are-prudent-follow-law/
https://www.honolulu.gov/rep/site/cor/rch/Charter_Revised_6-30-21_FINAL.pdf#page=36
https://www.honolulu.gov/rep/site/cor/rch/Charter_Revised_6-30-21_FINAL.pdf#page=36
https://www.kauai.gov/Portals/0/Boards_Commissions/Charter/The%20Charter%20of%20the%20County%20of%20Kaua%60i%20(2020%20Codified).pdf?ver=2020-12-11-072403-240#page=70
https://www.kauai.gov/Portals/0/Boards_Commissions/Charter/The%20Charter%20of%20the%20County%20of%20Kaua%60i%20(2020%20Codified).pdf?ver=2020-12-11-072403-240#page=70
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ensure greater participation among the subject matter chairs at the outset of an audit.  The 
Committee does not want audits to simply reflect the wishes of individual legislators, but rather 
capture the intentions of the House of Representatives, Senate, or Legislature as a whole and 
address the significant issues being examined by the Legislature. 

The intention of these recommendations is to establish a process and procedure consistent 
with government practice in other jurisdictions to ensure greater confidence in and oversight 
of the Office of the Auditor. 

Recommendation 

The Committee recommends that the Legislature establish greater collaboration with and 
oversight of the Office of the Auditor through the establishment of an Audit Committee similar 
to the audit committees described by the Charters of the City and County of Honolulu and 
the County of Kauai.  This Audit Committee should have authority to advise the Auditor on the 
formulation of the plan of audits proposed to be conducted by the Auditor; conduct of 
audits; follow up of audits; selection of private contractors to perform audits for the Auditor; 
evaluation of preliminary audit findings and recommendations and agency, officer, or 
employee responses to the preliminary findings and recommendations; and evaluation of the 
Auditor’s performance during each fiscal year.  This Audit Committee should further require 
the Office of the Auditor to obtain approval for any litigation and to identify the source of 
funding for the lawsuit. 

The Committee also recommends that the Auditor be required to consult with the relevant 
House and Senate subject matter chairs as part of the oversight body to better determine the 
scope of audits directed or requested by the Legislature, House of Representatives, or Senate. 
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Chapter 5:  Recommendations 

RECOMMENDATIONS RELATED TO THE DEPARTMENT OF LAND AND NATURAL 
RESOURCES 

(1) DLNR’s Land Division should prioritize developing a strategic plan for DLNR's 
revenue-generating lands since these provide the majority of SLDF's revenues 
and fund significant portions of DLNR’s programs; 

(2) The Legislature should regularize and make consistent the various lease 
extension statutory language in Chapter 171, HRS.  The Legislature should also 
amend the lease extension laws to specifically: 

(A) Allow all types of leases to be extended, but require that all lease 
extensions, regardless of whether those leases were obtained through 
direct negotiation or the public auction process, use the most current 
lease form and leasing practices and policies, including provisions to 
allow the State to be paid its fair share of sublease income; 

(B) Allow the State to charge rent premiums on extended leases to 
compensate the State for forgoing the reversionary interest and 
incorporate the value of the improvements on the property; and 

(C) Require a lessee to pay for the appraisal required for the reopening of 
rent in the extended lease term and preclude the lessee from 
protesting the rent so determined; 

(3) DLNR should create a standardized lease template that incorporates statutory 
provisions and current industry leasing terms and practices, including provisions 
to address environmental issues in the event environmental mitigation is 
needed.  DLNR should use this standardized lease template for all new leases 
and to update its current leases; 

(4) For those properties where there is no interest in the public auction as 
determined by responses to a Request for Interest solicitation or by holding a 
public auction, DLNR should be allowed to negotiate direct leases for five to 10 
years with a basic appraisal process; 

(5) DLNR should require third-party inspectors to conduct physical inspections of all 
leased properties every five years to ensure compliance with lease terms.  
DLNR should choose the inspectors and require the lessee to pay the 
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inspection fee and make the corrections recommended in the inspection 
report; 

(6) DLNR should continue to develop and update its policies and procedures; 

(7) DLNR and BLNR should continue the recently instituted practice of annually 
reviewing the status and plans of each RP by county; 

(8) DLNR should continue its training for members of BLNR on the State's open 
meetings law (Sunshine Law), ethics, and Native Hawaiian law and add 
training sessions on contested case hearings, the procurement code, and 
individual sessions with the leadership of each DLNR division, bureau, and 
office.  BLNR should also continue its conflicts of interest training and continue 
to ensure that there is access to a deputy attorney general at every board 
meeting to answer questions about conflicts of interest; 

(9) DLNR should maintain/adopt the accounting practices that KMH LLP 
recommended as it assisted DLNR in organizing its financial records for future 
financial audits; 

(10) DLNR should continue to follow up on recommendations provided by N&K 
CPAs, Inc. in its audits of DLNR’s financial statements for fiscal years ending 
June 30, 2017, 2018, 2019, 2020, 2021, and 2022; 

(11) There should be additional inquiry into the public land trust and ceded land 
revenues by the appropriate House legislative committees; 

(12) The Legislature should consider whether there needs to be further follow up on 
the review and examination of contracts, grants, and memoranda of 
understanding entered into, awarded by, or otherwise involving SLDF between 
the period beginning July 1, 2015, through June 30, 2017, since the Auditor did 
not focus on all of these matters in Audit Report No. 19-12; 

(13) DLNR and the Attorney General should complete their work to correct and 
remove the forged easement on Kauai; and 

(14) DLNR should follow up regarding the potential loss of non-profit status of its 
lessees and its impact on leases.  DLNR should also examine its practices 
surrounding non-profits, including its preference or discount for non-profits. 
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RECOMMENDATIONS RELATED TO THE AGRIBUSINESS DEVELOPMENT 
CORPORATION 

(1) Chapter 163D, HRS, should be amended to refocus, update, and streamline 
ADC's authorizing statute to reflect the current state of farming and focus on 
Hawaii's needs for local agricultural products in addition to export products.  
Specifically, the Committee recommends: 

(A) Having ADC prioritize entering into lease agreements designed to 
increase the production of local agricultural products for local 
consumption and supporting small farmers, while continuing to focus on 
commercial exports; 

(B) Aligning plans and projects with recently set goals for the purchasing of 
local agriculture products for local consumption; 

(C) Making various changes throughout Chapter 163D, HRS, to 
deemphasize marketing and emphasize production for local 
consumption; and 

(D) Amending ADC's powers, duties, and responsibilities to repeal functions 
performed by other agencies; 

(2) ADC should coordinate and administer programs to increase local production 
of agricultural products for local consumption, reduce the State's reliance on 
imported agricultural products, and increase access to farmland and related 
infrastructure for local farmers and cooperatives; 

(3) ADC should update its mission statement based on the changes made in this 
Report and every five years thereafter; 

(4) By July 1, 2024, ADC, in coordination with DOA, should prepare and post on its 
website, a Hawaii Agribusiness Plan that is specific to ADC and its focus.  The 
Plan should specifically include: 

(A) An inventory of agricultural lands within the purview of ADC with 
suitable adequate water resources that are or will become available 
and can be used to meet present and future agricultural production 
needs; 

(B) An inventory of available agricultural infrastructure such as irrigation 
systems, drainage systems, processing facilities, and other accessory 
facilities that are controlled by ADC; 
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(C) An analysis and plan for how these lands can be used to increase local 
production to replace imported products in a manner that 
complements existing local producers and increases Hawaii's 
agricultural self-sufficiency; and 

(D) Strategies for federal, state, county, and community stakeholder 
actions that will promote the development and enhancement of 
Hawaii's agricultural industries. 

ADC, in coordination with DOA, should update the Hawaii Agribusiness Plan 
every five years thereafter.  All other statutory requirements for the Hawaii 
Agribusiness Plan should be repealed since these functions are currently 
performed by other agencies.  However, DOA should work with the Legislature 
to increase its analysis of imported agricultural products; 

(5) ADC should develop goals, objectives, policies, and priority guidelines that 
articulate and outline an agribusiness development strategy.  The goals 
developed for ADC's agribusiness development strategy should include 
specific one-, five-, and ten-year objectives and measurable outcomes.  These 
objectives and measurable outcomes should have annual performance goals 
and measures upon which ADC can be evaluated annually to determine 
whether it is on track to meet the objectives and measurable outcomes.  The 
Hawaii Agribusiness Plan should also include metrics, timeframes, and budget 
expectations as part of ADC’s agribusiness development strategy; 

(6) By July 1, 2022, ADC should work with the Office of Planning and Sustainable 
Development or a consultant to draft a final plan; 

(7) The Legislature should appropriate $100,000 for a consultant to assist in 
preparing and finalizing the Hawaii Agribusiness Plan, including the facilitation 
of community stakeholder involvement; 

(8) ADC, in coordination with DOA, should develop short- and long-range plans to 
help ADC tenants and surrounding properties; 

(9) ADC should prepare or coordinate the preparation of business and agricultural 
development plans, as provided by section 163D-7, HRS, for each project; 

(10) In general, DOA and ADC should work with the Office of Planning and 
Sustainable Development, or evaluate retaining consultants and other outside 
technical assistance, if necessary, to develop the Hawaii Agribusiness Plan, 
short- and long-term strategic plans, business and agricultural development 
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plans, and other tasks necessary to carry out the purposes of Chapter 163D, 
HRS; 

(11) ADC should submit a report of its plans and activities to the Legislature and 
Governor 20 days before each legislative session, as required by section 163D-
19, HRS; 

(12) The ADC Board should be required to and continue its efforts to annually 
conduct performance evaluations of the Executive Director and staff and 
clarify the delegation of ADC Board authority to the Executive Director; 

(13) ADC should fill vacant staff positions with qualified persons in a timely manner.  
The vacant asset manager position should be funded; 

(14) The membership of the ADC Board should be amended by: 

(A) Adding two additional members to be appointed by the Governor; 

(B) Requiring that at least: 

(i) Three board members have substantial experience in local food 
production;  

(ii) One board member has substantial experience in organic and 
natural farming practices; and  

(iii) One board member has demonstrated expertise in Native 
Hawaiian traditional and customary agricultural practices; and  

(C) Requiring the Governor to consult with appropriate government and 
community agricultural stakeholders, such as the Office of Hawaiian 
Affairs, University of Hawaii West Oahu Sustainable Community Food 
Systems Program, Hawaii Farm Bureau, Hawaii Farmers Union United, 
Hawaii Organic Farmers Association, Hawaii Crop Improvement 
Association, and Hawaii Cattlemen’s Council, when appointing board 
members. 

(15) By July 1, 2023, ADC should develop robust and detailed written policies and 
procedures on ADC board oversight, land and other ADC-owned property 
disposition application processes, property management, and file and 
document management in accordance with recommendation 18 under Audit 
Report No. 21-01.  These robust and detailed written policies and procedures 
should also address: 
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(A) The application process for the use of ADC's lands and other assets, 
including its process for evaluating applications; 

(B) ADC’s administration and enforcement of the terms and conditions of 
licenses, permits, rights of entry, and other conveyance instruments, 
including those relating to inspections, notices of default, termination, 
eviction, and appeal rights; 

(C) Criteria and other procedures to create subsidiaries; 

(D) Criteria and other procedures for any coventure in qualified securities of 
an agricultural enterprise and to make direct investment in an 
agricultural enterprise; 

(E) Criteria and other procedures to exercise ADC’s right of withdrawal 
from licenses, permits, and rights of entry; 

(F) When ADC must obtain affirmative approval from the BOA for 
agricultural projects, agricultural development plans, and project 
facility programs involving substantive matters or matters of public 
concern; and 

(G) Criteria and other procedures to apply and qualify for rent credits. 

ADC should maintain, periodically update, and post on its website these 
written policies and procedures; 

(16) ADC should be required to hold its Board meetings with hybrid in-person and 
virtual participation allowed; 

(17) The Legislature should appropriate sufficient funds to enable virtual and remote 
participation in Board meetings; 

(18) ADC should create: 

(A) An electronic database system that includes an inventory of ADC's 
lands, improvements, and other assets.  The database should include all 
information reasonably necessary to manage those assets, such as the 
material terms of licenses, permits, rights of entry, and other agreements 
to use or occupy ADC assets; and should allow ADC to generate 
reports necessary for management of its assets, such as current tenant 
lists, vacancy rates, rent rolls, rent reopening dates, and license, permit, 
or right of entry termination dates; and 
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(B) A filing system (or electronic document management system) that 
maintains documents in an organized manner and allows for the 
efficient retrieval of documents and/or files; 

(19) ADC should develop a standardized lease or license template that includes 
provisions to address environmental issues in the event environmental 
mitigation is needed.  Specifically, ADC should be required to test the soils of all 
its lands and lessees and licensees should be required to remediate soil before 
vacating ADC lands or terminating the lease; 

(20) ADC should facilitate the establishment of a tenant agricultural cooperative 
association for its lands on Oahu, similar to the agricultural cooperative 
associations comprised of ADC tenants on Kauai.  All tenants should be 
required to join and pay dues to the association, (similar to Common Area 
Maintenance).  The association should be governed by a board of tenants of 
ADC lands and be responsible for security expenses; 

(21) Until a tenant agricultural cooperative association is established on ADC's 
Oahu lands, the Committee recommends that $500,000 be appropriated for 
security of ADC's vacant property; 

(22) ADC should evaluate the need to procure insurance against loss in connection 
with ADC-owned properties, pursuant to recommendation 22 under Audit 
Report No. 21-01; 

(23) The ADC Board should attend training on the State's open meetings law (the 
Sunshine Law), and ADC should increase training on the Hawaii Procurement 
Code and property management, legal issues, and agriculture trends; 

(24) $250,000 should be appropriated, if necessary, for a financial consultant to 
help ADC address any recommendations that may come from the financial 
audit scheduled to be completed by Accuity LLP pursuant to Act 29, SLH 2019; 

(25) An accountant position should be added to ADC to help manage its financial 
records moving forward; 

(26) The Office of the Auditor should immediately direct Accuity LLP to complete its 
financial audit of ADC and provide this audit to the Legislature; and 

(27) Funds should be appropriated to DOA to contract with an independent third-
party auditing firm to perform an independent performance audit of ADC's 
Kauai land and water infrastructure portfolio beginning in 2024, after ADC has 
completed its follow up review with the Office of the Auditor and has had two 
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years to address the findings and implement the recommendations of Audit 
Report No. 21-01, as well as implement the recommendations set forth by this 
Committee. 

RECOMMENDATIONS RELATED TO THE OFFICE OF THE AUDITOR 
(1) The Office of the Auditor should:  (1) update its 2014 Manual of Guides to be 

consistent with the most current version of the Government Auditing Standards 
issued by the Comptroller General of the United States; (2) publish its most 
updated Manual of Guides to the Office’s website; (3) provide all contractors 
with a copy of the Office's Manual of Guides; and (4) ensure that all employees 
of the Office of the Auditor receive regular training to maintain best practices 
consistent with the Government Auditing Standards and require that new 
employees, especially those with limited government auditing experience, be 
trained in accordance with these Standards; 

(2) The Office of the Auditor should be required to provide audited agencies with 
a draft audit report that includes the Auditor's findings and recommendations 
at least 30 days before the exit interview; 

(3) Section 23-9.5, HRS, should be amended to require the Auditor to disclose 
information, evidence, and requested documents to investigative committees 
after audit reports have been issued; 

(4) Legislation should be passed to clarify that the Office of the Auditor is not 
allowed to shield documents from public disclosure, such as recorded 
interviews, when other safeguards or requirements are met under other laws 
that require or warrant disclosure; 

(5) Legislation should be passed to clarify that cooperation with a legislative 
investigative committee is not an ethics violation that jeopardizes a potential 
witness; 

(6) The Office of the Auditor should exercise a higher standard of professional 
judgment to avoid sensationalizing reports and making misleading or false 
statements and ensure that its audit reports are properly supported by sufficient 
and appropriate evidence;  

(7) The House of Representatives and/or Legislature should require the Office of 
the Auditor to submit reports to the Legislature on: 

(A) The expenditure and/or lapsing of the $1,000,000 appropriated for the 
audit work conducted pursuant to Act 1, Special Session Laws of Hawaii 
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2017, including any litigation costs involving disputes with any 
contractors hired by the Office of the Auditor pursuant to Act 1, by 
June 30, 2022; and 

(B) The outcomes and costs involving its dispute with BKD, LLP, including 
mediation and/or litigation costs and the agencies that paid for those 
costs, including the sources of funding, when the matter is resolved; 

(8) Further investigation of the Office of the Auditor should be conducted by an 
independent third party that can conduct a thorough performance audit of 
the Office of the Auditor; 

(9) The Department of the Attorney General should investigate questions and 
concerns raised in this Report; 

(10) The Legislature should establish greater collaboration with and oversight of the 
Office of the Auditor through the establishment of an Audit Committee similar 
to the audit committees described by the Charters of the City and County of 
Honolulu and the County of Kauai.  This Audit Committee should have authority 
to advise the Auditor on the formulation of the plan of audits proposed to be 
conducted by the Auditor; conduct of audits; follow up of audits; selection of 
private contractors to perform audits for the Auditor; evaluation of preliminary 
audit findings and recommendations and agency, officer, or employee 
responses to the preliminary findings and recommendations; and evaluation of 
the Auditor’s performance during each fiscal year.  This Audit Committee 
should further require the Office of the Auditor to obtain approval for any 
litigation and identify the source of funding for the lawsuit; and 

(11) The Auditor should be required to consult with the relevant House and Senate 
subject matter chairs as part of the oversight body to better determine the 
scope of audits directed or requested by the Legislature, House of 
Representatives, or Senate. 

RECOMMENDATIONS RELATED TO FUTURE HOUSE CHAPTER 21 INVESTIGATIVE 
COMMITTEES 

(1) If a future Chapter 21 investigative committee is established to address broad, 
complex topics or long-standing issues, the investigative committee should be 
established to operate for a longer period of time, permitting the committee 
longer than seven months to investigate, deliberate, and submits its finding and 
recommendations to the House of Representatives; 
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(2) Membership of future Chapter 21 investigative committees should comprise of 
subject matter chairs and vice-chairs related to the subject matter being 
investigated by the committee; and 

(3) The House of Representatives should consider establishing a formal standing 
committee that could work over the course of a legislative biennium to 
consider complicated topics of deep concern to the Legislature.  The House of 
Representatives should examine the different types of investigative committees 
used by Congress and other state legislatures.  
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Chapter 6:  Comments on Responses 

The Committee appreciates the responses it received to the Draft Report from the various 
entities and subpoenaed witnesses involved.  The Committee reviewed the responses and 
made changes to the Report to address certain comments.  The following commentary is 
provided to address certain issues or statements raised in responses received by the 
Committee. 

Administration of DLNR 

The Committee recognizes that concerns have been raised regarding DLNR Land Division's 
administration and that there are disputes regarding certain policy questions.261  The 
Committee is making several recommendations to address the policy questions raised during 
its investigation (see "Chapter 2:  Special Land and Development Fund").  However, the 
Committee finds that concerns regarding the performance of specific personnel should be 
addressed by DLNR executive management as the responsible employer with supervisory 
responsibilities over public employees. 

The Committee recognizes that DLNR has begun to implement changes based on Audit 
Report No. 19-12 and that the recommendations made in this Report will further assist DLNR in 
its efforts. 

Unauthorized Disclosure of the Draft Report 

The Committee notes that the Draft Report was provided to subpoenaed witnesses with a 
letter informing them that the Draft Report was only being made available to Committee 
members, designated Committee staff, subpoenaed witnesses, and their counsel and that 
any unauthorized disclosure of the Draft Report while the Committee is still completing its work 
would be considered a violation of Rules 4.4 and 4.5 of the Committee's Rules.  In spite of this 
letter, the Committee received a response letter from Auditor Leslie H. Kondo on January 6, 
2022, disclosing portions of the Draft Report to all members of the House of Representatives 
and Senate.  This disclosure was unauthorized and raises concerns that Auditor Kondo, the 
general counsel for the Office of the Auditor, and the attorney hired to represent the Office of 
the Auditor may not have complied with the letter and rules of the Committee.  The 
Committee notes that a violation of Rule 4.4 of the Committee's Rules, which is based on 
section 21-12(h), HRS, may be punishable by a fine of no more than $500 or imprisonment of 

 
261 See Appendix D:  Keith Chun Response to Draft Report. 
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no more than six months, or both, pursuant to section 21-15, HRS.262  The Committee also finds 
that the disclosure may be considered an ethics violation pursuant to section 84-12, HRS.263 

Criticism of the Draft Report's Completeness 

Auditor Kondo's response letter dated January 6, 2022, and response to the Committee's Draft 
Report criticized the Draft Report as incomplete.  The Office of the Auditor again attempts to 
mislead readers by faulting the Committee’s work for not being in compliance with auditing 
requirements or the Auditor’s idea of what a Draft Report should be or include.  This 
Committee operates pursuant to Chapter 21, HRS, and its rules.  It is not subject to auditing 
requirements nor Auditor Kondo’s opinions.  The Committee emphasizes that the Draft Report 
provided to subpoenaed witnesses was a draft report.  There were still open questions that the 
Committee needed to discuss and agree upon when it issued its Draft Report.  The 
Committee’s findings are the conclusions it reached based upon its investigation of 
documents, its hearing of witness testimony, and its research (see definition of “findings”). 

Legislative Oversight of the Office of the Auditor 

In its response to the Committee’s Draft Report, the Office of the Auditor claims that its Office 
“is established via Constitution to be independent from the legislative body.”264  This statement 
is false.  Not only does the Legislature have the power to appoint and remove the Auditor, 
part of the Auditor’s constitutionally required duties include reporting its findings and 
recommendations to the Legislature at such times as shall be provided by law and making 
additional reports and conducting other investigations as may be directed by the 
Legislature.265  Therefore, ”[t[he constitutional role of the auditor is neither directly subordinate 
to, nor completely independent of, the legislature.”266 

 

  

 
262 HRS §21-15; see HRS §21-12; Rule 4.4 of the Committee's Rules. 
263 HRS §84-12. 
264 Appendix D:  Office of the Auditor Response to Draft Report, p. 31. 
265 HI Const. art. VII, §10. 
266 Honolulu Civil Beat Inc. v. Dep't of Attorney Gen., 146 Hawai‘i 285, 297, 463 P.3d 942, 954 
(2020). 

https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0021/HRS_0021-0015.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0021/HRS_0021-0012.htm
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/CommitteeRules.pdf#page=11
https://www.capitol.hawaii.gov/hrscurrent/Vol02_Ch0046-0115/HRS0084/HRS_0084-0012.htm
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/05-CONST/CONST_0007-0010.htm
https://law.justia.com/cases/hawaii/supreme-court/2020/scap-17-0000480.html
https://law.justia.com/cases/hawaii/supreme-court/2020/scap-17-0000480.html
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APPENDIX A:  BRIEF SYNOPSIS OF HEARINGS 
Date of Hearing Name and Title of Witness Subject of Testimony 

September 13, 2021 Leslie H. Kondo, State Auditor Audit of the Department of Land 
and Natural Resources' Special 
Land and Development Fund, 
Report No. 19-12 

September 14, 2021 • Suzanne D. Case, Chairperson 
of the Board of Land and 
Natural Resources 

• Russell Y. Tsuji, Land 
Administrator of the 
Department of Land and 
Natural Resources 

• Kevin E. Moore, Assistant 
Administrator of the 
Department of Land and 
Natural Resources 

• Ian C. Hirokawa, Special 
Projects Coordinator at the 
Department of Land and 
Natural Resources 

The Department of Land and 
Natural Resources' analysis of 
and response to the Audit of the 
Department of Land and Natural 
Resources' Special Land and 
Development Fund, Report No. 
19-12 

September 20, 2021 Leslie H. Kondo, State Auditor Audit of the Agribusiness 
Development Corporation, 
Report No. 21-01 

September 21, 2021 • James J. Nakatani, Executive 
Director of the Agribusiness 
Development Corporation 

• Myra M. Kaichi, Senior 
Executive Assistant of the 
Agribusiness Development 
Corporation 

• Ken Nakamoto, Project 
Manager at the Agribusiness 
Development Corporation 

The Agribusiness Development 
Corporation's analysis of and 
response to the Audit of the 
Agribusiness Development 
Corporation, Report No. 21-01 

Leslie H. Kondo, State Auditor Audit of the Agribusiness 
Development Corporation, 
Report No. 21-01 

September 23, 2021 Phyllis Shimabukuro-Geiser, 
Chairperson of the Board of 
Agriculture 

The Department of Agriculture's 
analysis of and response to the 
Audit of the Agribusiness 
Development Corporation, 
Report No. 21-01  

October 20, 2021 Ronald Shiigi, Former 
Administrative Deputy Auditor 

Detection of and response to 
potential mismanagement, 
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malfeasance, fraud, and/or 
auditing irregularities identified 
by the Office of the Auditor 

Suzanne D. Case, Chairperson of 
the Board of Land and Natural 
Resources 

Misconduct found and 
prosecuted pursuant to Attorney 
General Report No. 16-5227 and 
the measures taken by the 
Department of Land and Natural 
Resources in response to 
Attorney General Report 
No. 16-5227 

October 21, 2021 Keith Chun, Former State Land 
Planning & Development 
Manager, Land Division, 
Department of Land and Natural 
Resources 

Management, oversight, and 
disposition of public lands by the 
Department of Land and Natural 
Resources 

• James J. Nakatani, Executive 
Director of the Agribusiness 
Development Corporation 

• Myra M. Kaichi, Senior 
Executive Assistant of the 
Agribusiness Development 
Corporation 

Management, oversight, and 
disposition of public lands held 
by the Agribusiness Development 
Corporation on the island of 
Kauai 

October 28, 2021 Randal K.O. Lee, Esq. Whether the Auditor and/or the 
Office of the Auditor omitted in 
its audit process, findings, and 
recommendations any 
detections of noncompliance 
with laws, regulations, contracts, 
or grant agreements that were 
potentially significant within the 
context of the work contracted 
for by the Office of the Auditor. 

Edwin S.W. Young The applicability of the 
Government Auditing Standards 
("Yellow Book Standards") by the 
Comptroller General of the 
United States to the audits and 
matters being examined and 
investigated by the Committee. 

November 17, 2021 • Mary Alice Evans, Ex-Officio 
Member of the Agribusiness 
Development Corporation 
Board of Directors 

• The response and follow up 
by the Agribusiness 
Development Corporation 
Board of Directors to the 
Audit of the Agribusiness 
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• M. Kaleo L. Manuel, Ex-Officio 
Member of the Agribusiness 
Development Corporation 
Board of Directors 

Development Corporation, 
Report No. 21-01; and 

• The ongoing operations, 
management, and oversight 
of the Agribusiness 
Development Corporation. 

November 18, 2021 Frederick Lau, Chairperson of the 
Agribusiness Development 
Corporation Board of Directors 

• The response and follow up 
by the Agribusiness 
Development Corporation 
Board of Directors to the 
Audit of the Agribusiness 
Development Corporation, 
Report No. 21-01; and 

• The ongoing operations, 
management, and oversight 
of the Agribusiness 
Development Corporation. 

• Scott Enright, Former 
Chairperson of the Board of 
Agriculture 

• Joshua Uyehara, Board 
Chairperson of the Kekaha 
Agriculture Association 

• Michael Faye, Manager of the 
Kekaha Agriculture 
Association 

• The findings and 
recommendations set forth in 
the Audit of the Agribusiness 
Development Corporation, 
Report No. 21-01; 

• The past operations, 
management, and oversight 
of the Agribusiness 
Development Corporation; 
and 

• The ongoing operations, 
management, and oversight 
of the Agribusiness 
Development Corporation. 
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November 29, 2021 • Christopher Yuen, Member of 
the Board of Land and 
Natural Resources 

• Vernon Char, Member of the 
Board of Land and Natural 
Resources 

• The response and follow up 
by the Board of Land and 
Natural Resources to the 
Audit of the Department of 
Land and Natural Resources' 
Special Land and 
Development Fund, Report 
No. 19-12; and 

• The ongoing operations, 
management, and oversight 
of the Land Division of the 
Department of Land and 
Natural Resources. 

December 15, 2021 Ross R. Murakami, Partner at KMH 
LLP 

Provide information about the 
financial record keeping, 
procedures, and processes of 
the: 

(1) Department of Land and 
Natural Resources as 
related to DLNR's Special 
Land and Development 
Fund; and 

(2) Agribusiness 
Development 
Corporation. 

January 10, 2022 
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APPENDIX B:  LIST OF SUBPOENAS DUCES TECUM ISSUED BY THE COMMITTEE 
Entity Subpoenaed Date of Subpoena Date of Production Hyperlink 

Department of Land 
and Natural 
Resources 

July 23, 2021 August 9, 2021 DLNR SDT 1 

August 13, 2021 August 30, 2021 DLNR SDT 2 

September 29, 2021 October 15, 2021 DLNR SDT 3 

October 6, 2021 October 18, 2021 DLNR SDT 4 

Agribusiness 
Development 
Corporation 

July 23, 2021 August 9, 2021 ADC SDT 1 

August 13, 2021 September 7, 2021 ADC SDT 2 

September 29, 2021 October 1, 2021 ADC SDT 3 

September 29, 2021 October 15, 2021 ADC SDT 4 

October 6, 2021 October 20, 2021 ADC SDT 5 

November 8, 2021 November 12, 2021 ADC SDT 6 

January 13, 2022 January 14, 2022 ADC SDT 7 

Department of 
Agriculture 

July 23, 2021 August 9, 2021 DOA SDT 1 

August 13, 2021 August 30, 2021 DOA SDT 2 

September 29, 2021 October 1, 2021 DOA SDT 3 

September 29, 2021 October 13, 2021 DOA SDT 4 

October 6, 2021 October 13, 2021 DOA SDT 5 

Office of the Auditor September 29, 2021 October 13, 2021 Auditor SDT 1 

Department of the 
Attorney General 

October 6, 2021 October 8, 2021 AG SDT 1 

Randal K.O. Lee, Esq. October 21, 2021 October 27, 2021 Lee SDT 1 

Department of 
Accounting and 
General Services 

December 15, 2021 December 22, 2021 DAGS SDT 1 

KMH LLP January 11, 2022 January 14, 2022 KMH SDT 1 

 

  

https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-07-23%20Subpoena%20DLNR.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-08-13%20Subpoena%20DLNR.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-09-29%20Subpoena%20Duces%20Tecum%20to%20DLNR.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-10-06%20Subpoena%20Duces%20Tecum%20to%20DLNR.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-07-23%20Subpoena%20ADC.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-08-13%20Subpoena%20ADC.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-09-29%20Subpoena%20Duces%20Tecum%20to%20ADC%201.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-09-29%20Subpoena%20Duces%20Tecum%20to%20ADC%202.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-10-06%20Subpoena%20Duces%20Tecum%20to%20ADC.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-11-08%20Subpoena%20Duces%20Tecum%20ADC.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2022-01-13%20Subpoena%20Duces%20Tecum%20to%20James%20Nakatani.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-07-23%20Subpoena%20DOA.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-08-13%20Subpoena%20DOA.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-09-29%20Subpoena%20Duces%20Tecum%20to%20DOA%201.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-09-29%20Subpoena%20Duces%20Tecum%20to%20DOA%202.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-10-06%20Subpoena%20Duces%20Tecum%20to%20DOA.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-09-29%20Subpoena%20Duces%20Tecum%20to%20Auditor.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-10-06%20Subpoena%20Duces%20Tecum%20to%20AG.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-10-21%20Subpoena%20Duces%20Tecum%20Randal%20Lee.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2021-12-15%20Subpoena%20Duces%20Tecum%20to%20DAGS.pdf
https://www.capitol.hawaii.gov/CommitteeFiles/Special/HIC21/Document/2022-01-11%20Subpoena%20Duces%20Tecum%20to%20Ross%20Murakami.pdf
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APPENDIX C:  CLOSING STATEMENTS OF AUDITED AGENCIES 

DLNR Closing Statement 
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ADC Closing Statement 
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DOA Closing Statement 

 

  



APPENDICES 

Page 113 
1/29/2022 10:49 AM 

Office of the Auditor Closing Statement 
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APPENDIX D:  WRITTEN RESPONSES TO THE DRAFT REPORT OF THE INVESTIGATIVE 
COMMITTEE 

DLNR Response to Draft Report 
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Keith Chun Response to Draft Report 
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ADC Response to Draft Report 
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KMH LLP Response to Draft Report 
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Office of the Auditor Response to Draft Report267 
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267 The Office of the Auditor's response to the Committee's Draft Report on January 14, 2022, 
included screenshots of the Committee's Draft Report.  Rule 2.7(e) of the Committee's Rules 
require the Committee to attach written responses to the Committee's Draft Report as an 
appendix to its Final Report.  However, pursuant to the Committee's Rules and section 92F-13, 
HRS, the Committee does not authorize the disclosure of its draft report and voted on January 
28, 2022, to deny a UIPA request for the Committee's Draft Report.  Therefore, the Committee 
has redacted the screenshots of the Committee's Draft Report in the Office of the Auditor's 
response attached. 
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APPENDIX E:  DLNR LIST OF CONTRACTS 
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APPENDIX F:  HAWAII AGRIBUSINESS PLAN 2021 (DECEMBER 2020)268 

 

 
268 ADC provided four copies of "Hawaii Agribusiness Plan 2021" to the Committee in response 
to the subpoena duces tecum issued on August 13, 2021.  This copy appears to be the latest 
version of the 2021 Plan produced by ADC as of December 2020. 
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APPENDIX G:  ADC LAND MANAGEMENT POLICIES AND GUIDELINES (2009 
REVISION) 
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APPENDIX H:  SUMMARY OF HART AUDIT CONCERNS 
Act 1 appropriated $1,000,000 in general funds to the Office of the Auditor to conduct:  

(1) Annual reviews of any rapid transportation authority in the State charged with 
the responsibility of constructing, operating, or maintaining a locally preferred 
alternative for a mass transit project that receives monies from a surcharge on 
state tax and/or transient accommodations tax revenues (this currently only 
applies to the HART);269 and 

(2) An audit of HART in accordance with Act 1 and submit its findings 20 days prior 
to the convening of the regular session of 2019.270 

The Office of the Auditor contracted with several individuals and accounting firms to work on 
the audit of the HART, including Judge Randal K.O. Lee (ret.), Daniel Hanagami, BKD, LLP, and 
Baker Tilly Virchow Krause, LLP.  Testimony from Judge Lee revealed that after he started his 
review of HART documents and reported his findings to the Office of the Auditor, he was 
instructed by Auditor Kondo to “pause” the work.  The Committee is concerned that part of 
Judge Lee’s findings given to Auditor Kondo included evidence of mismanagement of public 
funds, but Judge Lee’s findings were not included in the final HART Audit.  Eventually, Judge 
Lee’s contract was terminated by Auditor Kondo and the reason given was lack of available 
funding. 

The Committee received testimony from Judge Lee regarding the conduct of the Office of 
the Auditor during the HART Audit.  When questioned about the circumstances surrounding 
Judge Lee's contract termination, Judge Lee stated that Auditor Kondo told him and Mr. 
Hanagami to stop working because the Speaker of the House of Representatives, Scott K. 
Saiki, would not approve a release of funding to pay them.271 

In an email addressed to Judge Lee and Mr. Hanagami, Auditor Kondo indicated that 
Speaker Saiki refused Auditor Kondo's request to use the Office of the Auditor's fiscal year 2018 
surplus funds to pay for the work that needed to be completed before the end of that 
calendar year, which included both the HART audit and the review of the invoices that the 
Department of Accounting and General Services (DAGS) had certified as eligible for 
reimbursement from the Mass Transit Special Fund.  Since the Auditor intended to contract for 
the invoice review using the fiscal year surplus funds, the only funds available for all work 

 
269 It does not appear that the Auditor has been conducting annual reviews of HART in 
accordance with section 23-14, HRS.  See Review of the Department of Accounting and 
General Services’ Verification of HART’s Invoices, Report No. 19-11 (March 28, 2019). 
270 Act 1, Special Session Laws of Hawaii 2017. 
271 Testimony of Judge Randal K.O. Lee (Ret.) on October 28, 2021. 

https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0023/HRS_0023-0014.htm
https://files.hawaii.gov/auditor/Reports/2019/19-11.pdf
https://files.hawaii.gov/auditor/Reports/2019/19-11.pdf
https://www.capitol.hawaii.gov/measure_indivSS.aspx?billtype=SB&billnumber=4&year=2017a
https://www.youtube.com/watch?v=WnmVgtU_yS8
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related to HART were the funds appropriated under Act 1.  However, according to Auditor 
Kondo, the entire amount had been encumbered for the contracts with Judge Lee, Mr. 
Hanagami, and BKD, LLP.  

The Office of the Auditor's response to the Committee's Draft Report indicated that because 
Speaker Saiki refused to allow the Office of the Auditor to use surplus funds that were about to 
lapse for the HART audit, the Auditor had to use the funds that had been encumbered to pay 
for Judge Lee and Mr. Hanagami's services to retain another construction consultant (Baker 
Tilly Virchow Krause, LLP) to verify that the HART invoices approved for reimbursement by 
DAGS met the eligibility requirements for reimbursement under Act 1.272 

The Committee finds Auditor Kondo's statements in his email to Judge Lee and Mr. Hanagami 
confusing.  If the entire amount appropriated under Act 1 had already been encumbered for 
the contracts with Judge Lee, Mr. Hanagami, and BKD, LLP, why would Auditor Kondo need 
approval to use its surplus funds to pay Judge Lee, Mr. Hanagami, and BKD, LLP?  

The Committee also finds the Office of the Auditor's actions risky.  It appears that the Office of 
the Auditor entered contracts with Judge Lee, Mr. Hanagami, and BKD, LLP that would 
encumber the entire amount under Act 1 hoping that it would be able to secure approval to 
use surplus funds for other required contracts at a later time.  

What also remains in question is $102,827.12 of the $1,000,000 originally appropriated for Act 1.  
DAGS states that no funds lapsed but does not indicate that the remaining $102,827.12 was 
expended.  The Office of the Auditor does not indicate how all of the unencumbered funds 
originally set aside for Judge Lee's contract were expended, just that the Auditor could not 
pay for Judge Lee’s services because he had to use the funds that had been encumbered to 
pay for Judge Lee and Mr. Hanagami's services to retain another construction consultant.  This 
unexpended but still encumbered $102,827.12 from the Act 1 funds raise serious questions 
about the Office of the Auditor’s management of contracts and public funds in general.  

The Committee further finds the timing of and circumstances surrounding Judge Lee's 
termination concerning.  Judge Lee testified that shortly after submitting documents to 
Auditor Kondo regarding questionable transactions with HART involving change orders, he 
and Mr. Hanagami were advised to stop looking at documents so that BKD, LLP could catch 
up.273  Judge Lee and Mr. Hanagami questioned this instruction because BKD, LLP had an 
entire team of people that could catch up; however, Auditor Kondo instructed them not to 

 
272 Appendix D:  Office of the Auditor Response to Draft Report, p. 43. 
273 Testimony of Judge Randal K.O. Lee (Ret.) on October 28, 2021. 

https://www.youtube.com/watch?v=WnmVgtU_yS8
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look at documents.  Judge Lee asked Auditor Kondo at least one other time if they could start 
looking at documents again and was told to wait.  

After Judge Lee and Mr. Hanagami were instructed to stop looking at documents, they 
pivoted to questioning witnesses.  Judge Lee testified that Auditor Kondo told him and Mr. 
Hanagami to stop working entirely after an interview with a HART official in which Judge Lee 
felt that Mr. Kondo was trying to "rehabilitate" the HART official, which made Judge Lee 
question which side Auditor Kondo was on.274 

The Committee found Judge Lee's testimony about Auditor Kondo credible and troubling.  
Auditor Kondo's behavior in the interview and his handling of Judge Lee and Mr. Hanagami's 
concerns about HART's payment of change orders and potential bid rigging, which were 
never fully addressed in the report issued on the Audit of HART and may not have been 
reported to the proper authorities for investigation, raise questions about Auditor Kondo's 
independence, objectivity, judgment, and adherence to laws and Government Auditing 
Standards.  It also suggests that the Auditor may not be complying with section 23-7, HRS, 
which requires the Auditor to report any unauthorized, illegal, irregular, improper, or unsafe 
handling or expenditure of state funds, or other improper practice of financial administration 
to the Legislature or any legislative interim committee then in existence, and the Governor 
and the council of the political subdivision concerned.275 

The Committee recognizes that there is an ongoing dispute between the Office of the Auditor 
and BKD, LLP, related to its work for the HART audit.  The Committee was unable to review 
BKD, LLP’s work product or issue a subpoena to BKD, LLP to testify before the Committee or 
produce evidence because of BKD, LLP’s reluctance to participate and cooperate with the 
Committee's investigative inquiries.  However, the Committee is concerned about BKD, LLP’s 
public statements regarding Auditor Kondo’s independence and objectivity.  In a news 
article, BKD, LLP denied Auditor Kondo's allegations about BKD, LLP’s work product as a 
"smokescreen to undermine BKD's credibility" and stated that it was trying to be independent 
and objective and report the facts as they saw them, however "[i]t became clear during the 
process that that was not what Mr. Kondo was looking for."276  The Committee finds these 
statements regarding Auditor Kondo’s independence and objectivity concerning because 
they echo similar statements received by the Committee.277  

 
274 Testimony of Judge Randal K.O. Lee (Ret.) on October 28, 2021. 
275 HRS §23-7. 
276 Emails show turmoil in state Auditor’s Office during rail audit (hawaiinewsnow.com). 
277 See Appendix I:  Redacted Communication Regarding Auditor Leslie K. Kondo to 
Committee Member (Dated November 12, 2021). 

https://www.youtube.com/watch?v=WnmVgtU_yS8
https://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0001-0042F/HRS0023/HRS_0023-0007.htm
https://www.hawaiinewsnow.com/2019/09/20/emails-show-turmoil-state-auditors-office-during-rail-audit/
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The termination of BKD, LLP’s HART audit contract and how this termination may have 
impacted BKD, LLP's other contracts with the Office of the Auditor also raise concerns about 
the management of contracts and public funds by the Office of the Auditor.  According to 
the Office of the Auditor’s response to the Committee’s Draft Report, soon after terminating 
BKD, LLP’s HART contract for default, Auditor Kondo exercised the right to terminate, for 
convenience, BKD, LLP’s other contracts to perform the financial audits of the Department of 
Transportation Airports Division and Highways Division.278  The Office of the Auditor stated:   

The Auditor determined it would be irresponsible — and was not in the best 
interest of the state — to continue those contracts given BKD’s threats and 
demands against the Office of the Auditor.  BKD was paid, in full, for the work it 
had performed up to the date of termination for convenience.279 

According to information provided by DAGS, the funds appropriated by Act 1 were awarded 
as follows for a total amount of $1,020,000: 
 

 
278 Appendix D:  Office of the Auditor Response to Draft Report, p. 43. 
279 Appendix D:  Office of the Auditor Response to Draft Report, p. 43. 
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Table A.  Summary of Contract Awards Using Act 1 Funds  

AWARDEE  CONTRACT 
NO.  

SCOPE OF SERVICES  CONTRACT 
AMOUNT   

CONTRACT 
AWARD 
DATE  

CONTRACT 
START DATE  

INITIAL 
CONTRACT 
END DATE 

ACTUAL 
CONTRACT 
TERMINATION 
DATE 

Randal K.O. 
Lee  

66640  Factual investigation 
and analysis of the 
financial records and 
other documents 
relating to HART  

$200,000  04/03/2018  05/01/2018 06/30/2019 10/24/2018 

BKD, LLP  66708  Examination of the 
financial records and 
analysis of the financial 
management of HART  

$725,000  05/04/2018  05/04/2018 06/30/2019 Still Open 

Baker Tilly 
Virchow 
Krause, LLP  

67309  Identification of 
overcharges and 
construction contract 
compliance cost 
verification review 
services relating to the 
financial records and 
financial management 
of HART  

$95,000  10/19/2018  10/19/2018 06/30/2019 06/10/2019 

Daniel 
Hanagami  

N/A  N/A  N/A  N/A  N/A  N/A N/A 
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These contracted amounts were then expended by the Office of the Auditor as follows, with 
$166,100 of the original $200,000 encumbered for Judge Lee's contract unencumbered on 
October 24, 2018: 

 

Table B.  Expenditures of Act 1 Funds  

DATE  DESCRIPTION AMOUNT EXPENDED  CASHFLOW  

09/05/2017  Act 1 enacted    1,000,000.00  

05/14/2018  Randal K.O. Lee 
Payment  

(6,375.00)  993,625.00  

06/08/2018  Randal K.O. Lee 
Payment 

(15,150.00)  978,475.00  

07/16/2018  Randal K.O. Lee 
Payment 

(12,375.00)  966,100.00  

08/15/2018  Journal Voucher 
(Chargeback from the 
Attorney General's 
Office for Daniel 
Hanagami)  

(43,272.88)  922,827.12  

10/08/2018  BKD, LLP Payment (231,646.85)  691,180.27  

10/08/2018  BKD, LLP Payment (209,108.69)  482,071.58  

01/23/2019  Baker Tilly Virchow 
Krause, LLP  

(66,805.25)  415,266.33 

04/09/2019  Baker Tilly Virchow 
Krause, LLP  

(18,694.75)  396,571.58  

06/10/2019  Baker Tilly Virchow 
Krause, LLP  

(9,500.00)  387,071.58 

  Contracts Balance 
(Open claims 

(284,244.46) 102,827.12  
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remaining on BKD 
Contract) 

  Remaining 
unaccounted for 
funds 

(102,827.12) 0.00  

 

The expenditures made to Judge Lee, BKD, LLP, and Baker Tilly Virchow Krause, LLP were 
made pursuant to contracts awarded by the Office of the Auditor for services related to its 
audit of HART (see Table A).  The journal voucher expenditure of $43,272.88 was made to the 
Department of the Attorney General for services provided by Daniel Hanagami pursuant to a 
Memorandum of Agreement dated April 3, 2018, for professional services related to the HART 
audit as required by Act 1.  

 

Discussion of Contract Expenditures and Termination of Contractors Related to Act 1 

Judge Randal K.O. Lee (Ret.) 

In April 2018, the Office of the Auditor hired Judge Lee to provide professional services for the 
audit of HART.280  On April 12, 2018, and April 13, 2018, $200,000 of the appropriated $1,000,000 
rail funds were encumbered and certified for Judge Lee's contracted work.  In June/July 2018, 
after approximately two months of work, Judge Lee’s contract was terminated and Mr. 
Hanagami also stopped his work with the Office of the Auditor.  On October 24, 2018, 
paperwork was submitted to reduce the $200,000 contact encumbrance by $166,100, leaving 
a balance of $33,900, which was previously paid to Judge Lee in three payments as indicated 
below.  According to forms submitted and documentation provided by Judge Lee, the 
contract with Judge Lee was terminated for convenience of the State.281 

 

Payments were made to Judge Lee as follows:  

DATE  AMOUNT  

 
280 RFQ No. 2017-03, Request for Statement of Qualifications to Provide Professional Services for 
the Audit of the Honolulu Authority for Rapid Transportation, Hawaii Awards & Notice Data 
System. 
281 On July 17, 2018, Auditor Kondo sent Judge Lee a formal written notice of intent to 
terminate his contract in whole for the convenience of the State, effective immediately. 

https://hands.ehawaii.gov/hands/awards
https://hands.ehawaii.gov/hands/awards
https://hands.ehawaii.gov/hands/awards
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05/14/2018  $6,375.00  

06/04/2018  15,150.00  

07/16/2018  12,375.00  

TOTAL  $33,900.00  

 

BKD, LLP  

The contract encumbrance for BKD, LLP was encumbered on May 8, 2018, for $700,000.  On 
August 2, 2018, a supplement to the contract was processed for an additional contract 
encumbrance of $25,000 for a total encumbrance of $725,000.  BKD, LLP was paid a total of 
$440,755.54, leaving a contract encumbrance balance of $284,244.46, which did not lapse on 
June 30, 2019,282 and can be held indefinitely until the actual contract is closed.  According to 
DAGS, the contract with BKD, LLP remains "open."  The Office of the Auditor stated in its 
response to the Committee’s Draft Report that it terminated BKD, LLP’s contract for default 
and withheld the remaining $284,244.46 under the contract due to significant issues with BKD, 
LLP’s work discovered in November 2018.283 

 

Payments were made to BKD, LLP as follows:  

DATE  AMOUNT  

10/08/2018  $231,646.85  

10/08/2018  209,108.69  

TOTAL  $440,755.54  

 

Baker Tilly Virchow Krause, LLP 

The Committee notes that the contract with Baker Tilly Virchow Krause, LLP was entered into 
on October 19, 2018, three months after the Office of the Auditor ended its contracts with 

 
282 See Act 1 (requiring unencumbered amounts to lapse on June 30, 2019). 
283 Appendix D:  Office of the Auditor Response to Draft Report, p. 42. 

https://www.capitol.hawaii.gov/measure_indivSS.aspx?billtype=SB&billnumber=4&year=2017a
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Judge Lee and Mr. Hanagami.  On November 1, 2018, $95,000 was encumbered for the 
contracted with Baker Tilly Virchow Krause, LLP. 

Payments were made to Baker Tilly Virchow Krause, LLP as follows, with completion of its 
Contract and Vendor Compliance Report of HART on May 3, 2019:  

DATE  AMOUNT  

01/23/2019  $66,805.25  

04/09/2019  18,694.75  

06/10/2019  9,500.00  

TOTAL  $95,000.00  

 

Accordingly, Baker Tilly Virchow Krause, LLP was paid the full contract amount of $95,000 for its 
work.284 

 

Office of the Auditor and BKD, LLP Contracts  

On June 23, 2017, BKD, LLP was awarded a $1,291,000 three-year contract by the Office of the 
Auditor to perform the financial statement and single audits of the Department of 
Transportation, Airports Division, for the fiscal years ending June 30, 2017, 2018, and 2019.285  
BKD, LLP was scheduled to receive the contract award in the following three sums:  $417,000 
for FY2017, $434,000 for FY2018, and $440,000 for FY2019.  Although BKD, LLP completed the 
financial and single audits for FY2017 and FY2018,286 it appears that the audit for FY2019 was 
completed by a different firm, KPMG, LLP.287  KPMG, LLP was awarded a contract valued at 

 
284 Contract and Vendor Compliance Report of HART (May 3, 2019). 
285 Contract No. 65854, Contract Award for the Department of Transportation - Airports Division 
Financial Statement and Single Audits for FY2017, FY2018, and FY2019, Hawaii Awards & Notice 
System. 
286 Financial and Compliance Audit of the Department of Transportation, Airports Division, for 
the Fiscal Year Ended June 30, 2017 (03/20/2018); Financial and Compliance Audit of the 
Department of Transportation, Airports Division, for the Fiscal Year Ended June 30, 2018 
(02/07/2019). 
287 Financial and Compliance Audit of the Department of Transportation, Airports Division, for 
the Fiscal Year Ended June 30, 2019 (04/03/2020). 

https://files.hawaii.gov/auditor/Reports/2019/2019HARTCompliance.pdf
https://hands.ehawaii.gov/hands/awards
https://hands.ehawaii.gov/hands/awards
https://hands.ehawaii.gov/hands/awards
https://www.capitol.hawaii.gov/session2018/bills/DC363_.pdf
https://www.capitol.hawaii.gov/session2018/bills/DC363_.pdf
https://www.capitol.hawaii.gov/session2019/bills/DC392_.pdf
https://www.capitol.hawaii.gov/session2019/bills/DC392_.pdf
https://www.capitol.hawaii.gov/session2019/bills/DC392_.pdf
https://www.capitol.hawaii.gov/session2020/bills/DC446_.pdf
https://www.capitol.hawaii.gov/session2020/bills/DC446_.pdf
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$472,000 for its work on the audit—$32,000 more than the original contract awarded to BKD, 
LLP.288 

A couple weeks after BKD, LLP was awarded the HART contract, it was awarded a $997,000 
three-year contract by the Office of the Auditor to conduct the financial and compliance 
audits of the Department of Transportation, Highways Division, for the fiscal years ending June 
30, 2018, 2019, and 2020.289  BKD, LLP was scheduled to receive the contract award in the 
following three sums:  $325,000 for FY2018, $334,000 for FY2019, and $338,000 for FY2020.  BKD, 
LLP only completed the financial and compliance audit for FY2018.290  The remaining two 
contracts for FY2019 and FY2020 were completed by KKDLY, LLC.291  Although the contract 
award indicated that the awardee would be paid $336,000 for each fiscal year (the sum of 
which equals the amount BKD, LLP would have been paid for the FY2019 and FY2020 
audits),292 the total contract value for KKDLY, LLC was actually $722,100—$50,100 more than 
expected. 

 

Table C.  Encumbrance, Closure, and/or Termination Dates for Contracts under BKD, LLP from 
June 2017-present  

CONTRACT 
#  

ENCUMBRANCE 
DATE  

CLOSURE 
DATE  

TERMINATION 
DATE  

AMOUNT  
MEANS OF 
FINANCING  

66708  
05/08/2018  

Still Open  Still Open  
$700,000  General 

Funds  08/02/2018  $25,000  

65854  
07/12/2017  04/11/2018  04/11/2018  $417,000  Revolving 

Funds  05/23/2018  01/23/2019  01/23/2019  $434,000  

 
288 RFQ No. 2019-01, Contract No. 67935. 
289 RFQ No. 2018-01, Contract Number 66869. 
290 Financial and Compliance Audit of the Department of Transportation, Highways Division, 
for the Fiscal Year Ended June 30, 2018 (03/20/2019) (the Committee could not find a copy of 
the Audit under the Reports to the Legislature link on the Capitol Website). 
291 Financial and Compliance Audit of the Department of Transportation, Highways Division, 
for the Fiscal Year Ended June 30, 2019 (07/13/2020); Financial and Compliance Audit of the 
Department of Transportation, Highways Division, for the Fiscal Year Ended June 30, 2020 
(04/13/21). 
292 RFQ No. 2019-01, Contract No. 67931. 

https://hands.ehawaii.gov/hands/awards
https://hands.ehawaii.gov/hands/awards
https://auditor.hawaii.gov/reports/
https://auditor.hawaii.gov/reports/
https://www.capitol.hawaii.gov/advreports/advreport.aspx?year=2019&report=deadline&rpt_type=reportToLeg&measuretype=&title=Reports%20to%20the%20Legislature
https://www.capitol.hawaii.gov/session2020/bills/DC498_.pdf
https://www.capitol.hawaii.gov/session2020/bills/DC498_.pdf
https://www.capitol.hawaii.gov/session2021/bills/DC447_.pdf
https://www.capitol.hawaii.gov/session2021/bills/DC447_.pdf
https://www.capitol.hawaii.gov/session2021/bills/DC447_.pdf
https://hands.ehawaii.gov/hands/awards
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66869  06/14/2018  Still Open  Still Open  $325,000  
Revolving 

Funds  
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APPENDIX I:  REDACTED COMMUNICATION REGARDING AUDITOR LESLIE K. 
KONDO TO COMMITTEE MEMBER (DATED NOVEMBER 12, 2021) 
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APPENDIX J:  UNREDACTED EMAIL FROM KEITH CHUN TO DLNR PERSONNEL 
OFFICER (DATED JUNE 22, 2016) 
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